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" Appeal /ile No. T AR / fE/Date
0.1.0. No. 1

(A)

(i)

(i)

(B)

~.'6f the bench of nominated Pu lic Sector

v2/9 llBVR/lQZZ BHV-EXCUS-000-JC-LD-033-2021-22 12:00:00 AM

arfter amger deAT(Order-In-Appeal No.):

BHV-EXCUS-000-APP-090-2023

e FT oA/
Date of Order: 07032023 = TawA A wla/ 17.03.2023
Date of issue:

ofy forg same ffg, srges (arfiew), TorTe g Ot /
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals).Rajkot.l

FT AR FYTH AT mlmm,ﬁwmwfmm,mﬁf | ST/ ATt g Sueia e
ST g e & g /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham:

frEFaT & AT FT AT UF a7 /Name & Address of theAppellant&Respondent :-

Soham Enterprise 315,Madhav Hill,, Waghawadi Road,, Bhavnagar

EW#W#%WH&% iRt / R 3 wwer snfer aTaT T AT 31/

B e 3 ot L

b anyappeal to er Z%I;)ropﬁatc au%oe;l{?y in the follo%rjng way. T e H,l dppeal ot >
T = ,ﬁvmwwwmmﬁmm,w@mwm.1944#m35}3¢mw
ﬁ?ra%w 1994 #Y 1Ter 86 ¥ siata FwierTEE g $ S Tt § 1/ -

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

mmﬁmﬁammﬁmw,ﬁuquﬁwmmﬁﬁﬂvtﬁamm#z ArTe
¥ o, 7% R, F A ot R v

The special bench of Customs, Excise & Service Tax Appellaté Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

IYLH TR 1(a)ﬁmwaﬁﬁ%mhﬁaﬁmw,wmwﬁmmmﬁéﬂﬁ
afers arfrr Ry, Reftr o=, agaTet o STt sgHaEE- 3¢00 LAY it ST AR 1/ :

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

mm%wammm%mwmnw%m)w, 2001, ¥ R 6 ¥ srasta Fifa B o
ST EA-3 Y ATT SRt § 2ot Rt o AR | g & F W 0 g F A4, gl I I £t wir v Y wh o s T
S[ATAT, TIC 5 WG A7 IHY FW,5 7@ T AT 50 T FIT 7% Fgar 50 @ Ty & AfAw & wwer 1,000/~ w9d, 5,000/~ FTF
ot 10,000 /- w7 Ruff s ¢ ﬁﬁmﬁlﬁﬁﬁﬂsﬁmw,mwﬁsﬂwmﬁsm%w
= F A & et it ard e o ﬁmmﬁ%&ﬁaﬁmm%mm@uﬁﬁ%www,ﬁﬁwam

ﬁaﬁvwﬂ?&awﬁwaﬁwﬁm%wmﬁw(@aﬁt)%f@mm—ﬁ%w 00/- #a #1 fFeifa

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed undef Rule 6 of
Central Excise (A%%ea.l) Rules, 2001 and shall be accompanied aﬁamst one which at least should be accompanied
by a fee of Rs_1,000/- Rs.SOOOé-, Rs.10,000/- where amount of dutydemand /mtercstt[penalty refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respec vely in the f%rm of cr%sscd bank ‘draft in favour of Asst. Registrar o
branch of any nominated public sector bank of the &Jlace where the bench of anfy nominated public sector bank o
the place where the bench of the Tribunal is situated. Application made for gran of stay shall be accompanied by a

fee of Rs. 500/-

sfteftr =R % wwer anfte, e afafae, 1994 Fi ar 86(1 ¥ sty T FrmTATE, 1994, ¥ faw 9(1) ¥ wra Fuifa
ms.r-sﬁ‘mvﬁhﬁﬁﬁmaﬁqﬁmmﬁvaﬁw%ﬁ arfer Y et ,Eﬂ%ﬁqﬁmﬁmﬁ(wﬁﬁ@qﬁ
g7 g AR T) A T A FA A F TH WO H A7, S {AH A A TS T T ST AT SETAT,E 5 ATE AT IAE
5,5 A& mmﬁsoﬁm % T 50 WTE BT & HfAF 91 #wew 1,000/ gﬁ 5,0%0.'- T AT 1%000&-;?3
STHT g 3% Rythe 9o L Tam, TR LERED Ay & e
m%mmmﬁhg&]’;ﬂﬁmm Rk gﬂ'ﬁh‘r ,ggﬁwwmmﬁqw
ST TR Y e R & | P e (R 3E%) F o AT F /A5 0/- FTT FT (ETTLE Qe ST HLAT G 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A]I)_pcllate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as grescnbed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy. of the order appealed against (one of which shall be_certified copy) and should be
accompanied by a fees of Rs. 000/- where the amount of service tax & interest demanded & Per_lalty levied of Rs.
5 Takhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
ve lakhs but not exceeding Rs. F Lakhs, Rs.10,000/- where the amount of service tax & interest demande
levied is more th s ru%zes in the form of crossed bank draft in favour of the Assistant Registrar
‘Banlk of the place where the.bench of Tribunal is situated. / Application
for grant of stay shall be accompanied by a fee o Rs.500/-.




()

(1)

©)

(1)

(vi)

(D)

(E)

(F)

' prescri

e P —
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9(2A) ¥ ga Rt yox S.T.-7 # Fit 1w Ud 0 AT A, FET IR o AT A (i), FETT IS 95 1T
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The apgeal under sub section 424 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
ed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the ]%pellat_e Tribunal.
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(idi) a4 7T FawTaet ¥ faw 6 ¥ swia v o

- 9T 7% F 58 < F waw G (@ 2) sfafaw 2014 %m#l{#ﬁwﬁmmﬁm%mﬁamaﬁq-

T ot v At e ad gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pa ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :

Under Central Excise and Service Tax, “Duty Demanded” shall include : -
i) amount determined under Section 11 D; S P
i1 amount of erroneous Cenvat Credit taken;

(ii1) amount ﬁayable under Rule 6 of the Cenvat Credit Rules ’
- provided further that the provisions of this Section shall not %};pl to the stay aRpIication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

WITH T AT _

Revision application to Government of India: ) :

T SR T GO Fftad e ¥, $ e e aftfiew, 1094 #t T 35EE ¥ serarig ¥ siqiasraw afi,
AT O, T sraee 9, forer derery, Tore fasim, =Tt wiferr, s iy waw, w9 A, 7% fweft-110001, Fr fFay
SITET ﬂl'BQI .
A revision f%pplicaﬁon' lies to the Under Secret: to the Government of India, Revision Application_Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament _Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:

T ST T SO AT o T e T e TS e o e
AT IR # AT & TH4 & i/

" In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m%m%ﬁ’rﬂgmhﬁﬁwﬁmﬁm%ﬁﬁmﬁmﬁmwﬁﬁﬁﬁﬁwmw%‘gﬁ(ﬁﬁz)  wT i,
ST ATCd F ATeT Rt g ar g i fate Yt 2/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

ﬁmgﬂswmﬂrﬁgﬁmm%m,mm SEIRIGRERIERE T i)

In case o outside India export to Nepal or Bhutan, without payment of duty.
%ﬁfﬁvm%m D ¥ foro i #ETe 70 Afufaw ud sud R sraut  agg w61 78 2 sl e s

grg?ﬁ(mﬂ?-r)%mgaﬁ;(wﬁ,wgﬁﬁmwQ%mgﬁzﬁﬁﬁmmaﬁﬁﬁwm%ﬁ%m
T 8l

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. =8

IULH e it &7 93Tt o7 §ear EA-8 if,Gﬁﬁ%ﬁﬁwmaﬁ(m)ﬂwﬁzom,%ﬁwg%mﬁﬁﬁga”s;r
ATR9T F AT F 3 m%aimhﬁsmﬁvr%q|Mﬁm%wwmrammﬁﬁwﬁwmﬁmﬁmlm
&l FEIT ITE e ATEw, 1944 T uTr 35-EE F aga fuffa g 6t sraraft ¥ anex ¥ o 9T TR-6 &t 93 Ferw &t st

| .
The ab{)ve aplpl.ication shall be made in dl.ll_rplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpea.Ied against is
communicated and shall be accompanied by two _copies each of the 0I0 and Order—ln-Apge .'It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

mm%mﬁg@f@a‘, i g ﬁsmmﬁﬁﬁmﬁm ) i

STET T A UF 91| mmw@%}%ﬁmo/-ﬂw ST T A Ho0 T OF A9 w0 F Sq7ET 87 A1 w0
1000 -/ FT T foam o

The revision a %licaﬁon shall be accompanied by a fee of Rs. 200 /- where the amount involved in Rupees One
Lac or less ang s. 1000/- where the amount involved is more than Rupees One Lac.

if the order covers various umbers of order- in Ori , fee for each Q.1.0. should be paid in_the aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

Cer}_ltral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100 /- for
each. 3 ki

TARANT ~qrrerT e A, 1975, ¥ SIqget-1 ¥ 6 qH A0 TF w4 A3 B wfy o7 Fuifr 6.50 v w5

Qu! g l . . 5 .
One of application or O.1.0. as the case ma be, and the order of the adjudicating authority shall bear a
courtc?t%ystam%pof Rs.6.50 as prescribed under Sc%xedulc-l in terms of the Courjt Fee Aqt,gl 975, astgmcnded.

HmT 91+, ﬁvmg@@ﬁmmﬁﬁnw@m(mﬁﬁ) TRowrast, 1982 # aftffa wa s=r wafoua wrey i1
afenferd HT arer et £ i oY eqry st G s ) R _
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) ules, 1982,

warﬁ?ﬁzrsr@m%g gﬂf@ﬂmﬁ%ﬁ#ﬁaﬂﬂm,ﬁﬁﬂaﬁtwm%ﬁmwwm
www.cbec.gov.in | ) )

For t.l"fe elaborate, detailed a.nc{latest {Jrovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.1n. g
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] ; Appeal No: V2/91/BVR/2022
-~ LTotal ‘ 3503112 A 730320

I find that there is a mistake in calculation of Service Tax. Correct
calculation of Service Tax amount payable for the period is given below:

-Period Amount Rate of S. Tax along with cesses Service Tax
(Rs.) ayable (Rs.)

2015-16 _ 1877020 14.50% 272168

2016-17 1626092 15.00% 243914

Total 3503112 ' ~ ' 516082

8. I find that the appellant has not paid Service Tax on incentive

income, question is whether it shall be considered as taxable or otherwise.
As per Section 65B of the Act ‘Service’ has three ingredients viz i) any
actﬁ\}ity, ii) by one person for another and i) for consideration. Further as
per- definition of service - there has tolbe nexus between activity and
o consideration._ I find that there is no cbntractual relationship between
advertising agency and media owners binding to pay such incentives. Thus,
the value of incentives received by the appellant from the media house as
discount/ incentive cannot be considered as taxable income for rendering a

service and therefore, Service Tax is not leviable on it.

-

9. Accordingly, after correction of calculation mistake as discussed

above, collective demand is calculated as below:

Particulars of Income Amount (Rs.) Service Tax payable (Rs.)
Commission Income 6157531 < 884237

Hording Board Rent Income 862625 121720

Other Incentive Income 3503112 Nil

Total ' 1005957

ke 5 Thus, Total Service Tax Net payable is counted as below:

Total Service Ta:é,payable calculated as above . Rs. 10,05,957/-
Less Service Tax already paid Rs. 9,24,032/-
Net Service Tax payable Rs. 81,925/-

10. I find that appellant has paid Service Tax on net income received by
them for providing service of Hoarding Board by deducting CENVAT Cregit
of Service Tax already paid by them on Hoarding board hired from others.
As per rule 9 of CENVAT Credit Rules 2004, the CENVAT credit shall be
taken by the manufacturer or the provider of output service or in‘put
service distributor, as the case may be, on the basis of any of the
prescribed documents. Rule 3 of CENVAT Credit Rules 2004, describes the
eligibility and condition for utilizing the CENVAT credit by the manufacturer
.__‘_;d;!';e provider of output service or input service distributor. I find that

/ e appe]lant has ‘adjusted the Cenvat credit on input service received for

ng hoarding rent services against payment of Service Tax liability on

| _provi?
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