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Appeat No: GAPPL/COM/STP/ 1756/2022

:: 3[ft67 i ORDE -IN-APPEAL::

Mis. Samatbhai Sulabhai Chauhan, Anjar (hereinafter referred to as

"Appettant") has fited the present Appeat against Order-in-Original No' BHV-

EXCUS-OOO-AN -YM-OO1-2022-73 dated 20.04.7022 (hereinafter referred to as

'impugned order;1 passed by ine aaoitionat' Commissioner, .Centra[ GST, Hq

Bhavnagar (hereinafter referred to as'adjudicating authority').

'2. The facts of the case, in brief, are that the lncome Tax Department

shared the third party information/ data based on lncome Tax Returns/ 26A5 for

the Financiat year 2015-16 8.2016-17 of the Appettant.

3. ln absenci of data/information, a Show Cause Notice dated 21.04.2021

was issued to the Appettant, demanding Service Tax and cess to the tune of Rs.

76,76,941/- under Section 73(1) ot the Finance Act, 1994 (hereinafter referred

to as 'the Act') alongwith interest under Section 75 of the Act. lt was atso

proposed to impose penalties under Section.77(1)(a),78,77(2\ and 77(1)(c) of

the Act upon the Appettant.

4. The above Show Cause Notice was adjudicated by the adjudicating

authority vide ttie impugned <irder who confirmed Service Tax demand of Rs.

16,28,6771- under Section 73(1) atong with intei'est under Section 75 of the Act,

.imposed penatty of Rs. 16,28,677l- under Section 78 of the Act, imposed penatty

of Rs. 10,000/- each under Section n(l@l and 77(21 of the Act. The

Adjudicating Authority dropped the demand of Rs. 60,48,2641 '.

5. Being aggrieved,. the Appettant has preferred the present appeal on

various grounds as stated betow:

(i) The Show Cause.Notice and impugned order has been issued without

investigation and only based on the data provided by income tax department as

per TDS and lncome Tax return is not sustainabte in taw as no investigation and

effort to know whether the said amount is towards providing service or if there

is any service then which type of service has been provided by them and

whether Service,Tax is payable or otherwise on such services. The CBIC, has

issued advisory not to issue notices without any verification ar[d notices must not

to be given due to ITR-TDS and Service Tax amounts are distinct. They placed

'reliance on Ravindra Pratap Thareja Vs. ITO reported as T5-657-ITAT-2015(JAB),

Court on its own motion Vs. CIT (2013) 352 ITR 273, CCE Vs. Mayfair Resorts

(20.111 22 STR 263 and Synergy Audio Visuat Workshop P. Ltd. Vs. Commissioner

of S. T. Bangatore 2008 (10) STR 578, Amrish Rameshchandra Shah Vs. UOI and

Others - 2021-TIOL-583-HC-MUM-ST. They atso retied upon CBIC instruction dated

26.10.2021 and Order-ln-Appeat No. BHV-EXCUS-000-APP-027-2021-22 dated

22 issued by the then Commissioner (Appeats), Rajkot. They further

:..
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stated that Hon'bte cEsrAr Kor.kata in the case "rlrrrTHffi;'J#:1i:1vs. commissioner of GGST & c.Ex., Dibrugarh reportedin 2022-TloL-180-cEsrAr-

KOL.

(-iil rhe adjudicating authority has issued the order on the basis of facts.and
his own interpretations which were not a part of the show cause Notice as there
was no specific charge for any particutar service or any ground which has been
'mentioned in the impugned order. The impugned order has been issued not on

the basis of any material evidence avaitabte on records or any investigation but
just negating the submissions made by tlr3m. The Adjudicating Authority ignored

the instructions issued by the Board and mentioned such facts and taken such

grounds which was never a part of the Show Cause Notice. There is an

estabtished principle that the facts and atlegations which have not been

mentioned in the Show Cause fiotice, shoutd not be a part of Order-ln-Originat

The impugned order has travetled beyond the scope of Show Cause Notice and

they rety on Huhtamaki PPL Ltd. Vs. C.Ex. & S.T.,Surat-l reported in 2021(50)

GSTL 309 (Tri.-Ahmd.), R. Ramadas vs. Joint Commissionertlf C.Ex., Puducherry-

2021 (44) GSTL 258 (Mad.), Mackintosh Burn Ltd. Vs. Commissioner of Service

Tax, Ko[kata-2020 (35) GSTL 409 (Tri.-Kotkata), Swapne Nagari Hotiday Resort

Vs. Commissioner of C.Ex. Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST

'Etectricats Pvt. Ltd. Vs. Commissioner of Centrat Excise, Pune-l-2019 (20) GSTL

273 (Tri. -Mumbai), Ajanta Manufacturing Ltd. Vs. Commissioner . of Customs,

Kandta-2019 (369) ELT 1067 (Trj.-Ahmd.).

(iii) The order has been issued without verifying propei documents and

relevant notification since in the present case, entire services has been provided

to Government/ Governmentat authority onty. The Adjudica,ting Authority has

not verified the documents and'the date of contract in att such cases and he had

confirmed the demand of Rs. 16,28,677t- on the pretest that in such cases

appellant had not provided any plausib[e reason supported by docu'mentary

evidences. There was no attegation in the Show Cause Notice regarding which

services were provided and to whom the services were provided. Att the servjces

were provided to government/ governmental authority and as per Notification

,No. 25120t2-Service Tax dated 20.06.2012, the remaining. works contracts are

exempted from levy of Service Tax under Sr. No. 12(e), 13(e), 25(a) of the

Notification No. 2512012-Service Tax. The detaits aie as under:

Sr.
No

Party/ Work order No. Amount (Rs. )

1 Work Order No. GM/ Engi/JMG -11C170151

4330 dated 01 .10.2015
30,00,000 2s(a)

7 Work Order No. GMlEngi. /JMG-1L/2015
14077 dated 14.09.2015

3,49,600 13(e)

fi

3
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Appeat No: GAPPI.I COMI SIP I 175617027

3 Work Order No. cM/Engi. /JM -1312016 /
2862 dared 17.07.2016

25,000 12A(a)
12A(b)

&

4 Work Order No. GM/Engi/JMG -1H/20151
1695 dated 07.05.2015

1,98,200 13(e)

5 Gujarat Water Suppty & Sewerage Boaid 1 2, 5 3,680 12(e)

6 Halvad Nagarpatika 3,17,375 12(e)

7 Wadhwan Nagarpatika Chief Officer
Surendranagar

13,75,401 13(a)
1z(e)

&

8 Dhrangadhra Nagarpatika 77,55,579 &
1A,87 ,161

12(e)

9 Surendranagar Dudhrej Municipatity 7,79,378 174(a)

There was no allegation in the Show Cause Notice regarding date of contract

and copy of contracts, They had submitted att the retated documents. lt is not

forthcoming as to from where, it was confirmed by the Adjudicating Authority

that in case of particutar work, the contract was done before 01 .03.2015 and in

particutar case it was done after 01 .03.2015. Many services which is provided to

the government is exempt as per Notification inspite of work order issued after

01 .03.2015 and not fettered with the restriction ctause of 'contract entered

before 01 .03.2015'. As per para 3.t7 of the.impugned order, the calculation of

Service Tax tiabitity of different order mentioned in tabte format in which vatue

of taxable service mentioned.as Rs. 1,68,706/- against work order No.,GM-

EnglJM-1E/2015/1689 dated 07.05.2015, whereas, as per cilpy of order, the

actual value of contract is Rs. 1,09,763l- and accordingty, Service Tax is Rs.

'15,9161- and not Rs.24,4621 -.

(iv) . The charge of non disctosure of true and correct detaits is basetess and

extended period cannot be invoked. They ptaced reliance rn the case of Orienta[

lnsurance Company Ltd. Vs. Commissioner, LTU, New Dethi-2021-TIOL-307-

CESTAT-DEL, Btackstone Potymers Vs. Commissioner of Central Excise, Jaipur-ll -

2014 (3011 ELT 657 (Tri.-Det.), Kirloskar Oit Engines Ltd. Vs. Commissioner of

Central Excise, Nasik- 7014 (178) ELT 998 (Tri.-Mumbai), Hindatco lndustries Ltd.

Vs. Commissioner of C;Ex., Attahabad-2003 (161) ELT 346 (Tri.-Det.), Circular No.

1 053 I 02 1.2017 -CX, F. No. 96 t 1 / 2017 -CX.l dated 1 0.03. 201 7.

(vi) No penalty imposabte under Section n(),77(7) and 78 of the Act in the

case of interpretation of taw and they retied on judgment in the case of ITEL

INDUSTRIES PVT. LTD. as reported at 2004 (163) ELT 2{9 (Tri.-Bang.), Hindustan

,Steel Ltd. reported in 1978 ELT (J159), Tamilnadu Housing Board Vs Coltector of

Centrat Excise, Madras as reported at 1994 (74) ELT 9 (SC), Commissioner of

C.Ex., Mysore Vs. Town Ha[[ Committee, Mysore City Corporation-201 'l (24) STR

172 (Kar.), BSNL Vs. Commissioner of Service Tax, Bangatore - 2008 (9) STR 499

(Tri.-Bang.), Commissioner of C.Ex., Ludhiana Vs. lnstant Credit-2O10 (17) STR

7 (Tri.-Det.)'
l.

i
I

4
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6. The matter was posted for hearing on 03.02.2023. Shri R. C.. Prasad,

consultant appeared for personal hearing and submitted that entire seryices

(works contract ,service) were rendered to government authority only. ,The

Adjudicating Authority has dropped part of the demand in the Show Cause Notice

based on the documents produced before him. However, due to lack of

'documents in respect of some other works, part of demand has been confirmed.

The Appettant has been able to trace some of the missing documents which are

now enctosed with the appeal. He handed over additional written submissions

alongwith a summary of the same. He submitted that iome of the documents are

still missing. However, the taxable vatue remaining in respect of the same is

betow Rs. 10 Lakhs. Hence, he requested to drop the entire demand and to set

aside the Order-ln-Originat.

6,1 The additional written submission is akin to grounds of appeat submitted

by the Appettant. They have submitted a catcutation sheet and the copyof Profit

& Loss account for the year 2015-16 &.2016.17 .

7. I have carefutty gone through the case records, impugned order and

appeat memorandum filed by the Appettant. l find that the issue to be decided

.in the case on hand is whether the activity cprried out by the appettant is tiabte

to Service Tax or otherwise.

8. I find that Show Cause Notice had been issued without verifying any data

or nature of services provided by the Appettant as the same had been issued onty

on the basis of data received from the Income Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order after considering the submissions of the Appeltant and dropped the

demand of Rs. 60,48,2641- out of total demand of Rs. 76,76,941 l-. fhe
Appetlant is a proprietorship firm.

9. The Adjudicating Authority at para 3.11 to 3.13, after anatyzing the (i)

Work Order No. GM/Engi/JMG-11Ct2015t4330 dated 01.10.2015 issued by.the

Chief Officer, Gandhidham Nagarpatika for the work of "Repairing of Pay & Use

Toilet at Gandhidham" for Rs. 30,00,000/-, (ii) Work Order No. GM/Engi./JMG'
'1L/201514077 dated 14.09.2015 issued Uy tne Chief Officer, Gandhidham

Nagarpatika for the work of "Construction of Watt at Gandhidham Matiyadev

Maheshwari Crematorium" for Rs. 3,49,600/-, (iii) Work Order No. GM/Engi./JM-

1312016t2862 dated 17.07.2016 issued by the Chief Officer, Gandhidham

Nagarpatika for the work of "Painting work at Bhai Pratap Circte and Statue at

Gandhidham" for Rs. 25,000/-, (iv) Work Order No. GM/Engi/JMG-1H1201511695

,dated 07.05.2015 issued by the Chief Officer, Gandhidham Nagarpatika for tltq

work of "Construction of Pr,otection Walt at Gandhidham Charan Samat

rematorium" f'or Rs. 1.,98,2001-, (v) Work Order No. GM/Engi/JMG'

Page.6 of 11
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1l/201512169 dated '11.06.2015 issued by the Chief Officer, Gandhidham

Nagarpatika for the work of "Construction of School Rooms at Adipur" for Rs.

5,30,868/-, (vi) Work Order No. GM/Engi/Ji4G-1M1701514[78 dated 14.09.2015

foi the work of "Construction of Schoot Roomi at Sain Xaviers Schoot at

Gandhidham" for Rs.3,03,1OO/- and 1vii1 Work Order No. GM/Engi/JM-

1E/201571689 dated 07.05.2015 for the work of "Construction of Shed at

Ahirwas Primary Schoot, Gandhidham" for. Rs. 1,68,7061-, found that, the

services provided by the Appettant was exempted upto 31.01.2015 as per Entry

No. 12(a) & 12(c) of the Notification No. 2512017-Sewice Tax dated 20.06.2012
'as amended, however, the said exemption was withdrdwn with effect from

01 .04.2015 vide Notification No. 6/2015-Service Tax dated 0'l .03.2015 with

effect from 01 ,04.2015. He atso found that the aforesaid exemption provided

under Entry 12(a) prior to 01 .04.2015 has been restored w.e.f. 01.03.2016 under

new entry 12A(a) and by virtue of Section 102 of the Act for the period from

01 .04.2015 lo 29.02.2016 subject to the following conditions:

(i) Services should be provided under a contract

(ii) Such contract should have been entered prior to 01 .03.2015 on which

appropriate stamp duty, wherever appticabte had been paid prior to

01.03.2015

(iii) The exemption comes with a sunset clause that this exemption shatl

not appty on or after 01.04.7020.

The Adjudicating Authority found that the Appettant provided the services as per

work order issued after 01 .03.2015 and thus the Appettant is not etigible to ctaim

exemption and hence they are required to pay Service Tax on work income of

Rs. 35,72,800/- and Rs. 10,02,6745/- received from Gandhidham Municipatity.

9.1 The Adjudicating Authority atso found that the Appeltant could not give

any plausibte reason supported by documentary evidences for the services

provided by lhem and hald that they are tiable to pay Service Tax on this

amount in absence of any documentary evidences. The detaits of denial of

exemption are as under:

Sr.
No

Name of the party Amount
received FY

20'15-16 (Rs. )

Amount
received FY

2016-17 (Rs. )

1 Gujarat Water Suppty & Sewerage Board 12,53,680 0

2 Hatvad Nagarpatika 3,17 ,325 0

3 Wadhwan Nagarpatika Chief Officer
Surendranagar

Anjar ,\^unicipatity

13,25,401 0

4 90,77'l 0

5 Dhrangadhra Nagarpatika zz,55 ,579 '1o,87,161

6 Surendranagar 0udhrej Municipatity 0 7,79,378*
4
,d
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10. I find that Municipality/ Nagarpalika is

is assigned the Powers, authority and resp

,twelfth schedule of the Constitution of lndia,1949 which are as under:

"1 . Urban planning including town planning,

2, Regutotion of lond-use and construction of buildings.

3. Planning for economic and social development.

4. Roads and briQges.

5. Woter supply for domestic, industrial and, commerciol purposes.

6. Public heolth, sanitation conservancy ond solid waste manogement. 
-

7. Fire services

8. lJrban forestry protection of the environment. ond promotion of
ecological aspects.

9, Sofeguarding the interests ol weoker sections ol society, including the
handicapped ond mentolly retorded.

10, Slum improvement and upgradotion.

11 . Urbon poverty olleviation.

' 12. Provision of urban omenities and. facilities such as pork, gordens,
ploy-grounds.

13. Promotion of culturol, educotional ond aesthetic ospects:

14, Buriols ond burial. grounds; cremations, cremation grounds ond
e lectric cremotoriums.

15. Cattle ponds; prevention of cruelty to onimols,

16. Vitotstatistics inctuding registration of births ond deaths.

17. Pubtic omenities including street lighting, porking iots, bus stops aDd
public conveniences.

18. Regulotion of sloughter houses ond tonneries.

10.1 With regard to Work Order No. GMiEngi/JMG-11C/2015/4330 dated

01 .'10.2015 issued by the Chief Officer, Gandhidham Nagarpatika for the work of

'lRepairing of Pay & Use Toilet at Gandhidham" for Rs. 30,00,000/-,'the

Appetlant produced the copy of the said work order. lt is on record that the said

work order is for repairing of pay & use toitet at Gandhidham which is nothing

but a service relating to public health, sanitation conservancy. Thus, I find that

the said services provided by the Appettant is exempt3d by virtue of Sr. No.

25(a) of the Notification No. 25i2012-Service Tax dated 20.06.2012 which is as

under:

"2',Services provided to Government, o local .authority or o governmentol
authority by woy of
(a) woter supply, public health, sonitotion conservancy, solid waste
monogement or slum imprcivement ond upgradation; or
(b) -..;"

.,r{fi,.y Therefore, I find that the Appetlant is not liabte to pay Service Tax on this work

ome received from Gandhidham Nagarpalika.

and

on under articte 243W of
{uq.{
bilities

:l
3t
4

#^

Totat 52,42,256 13,66,539

by
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10.2 With regard to Work Orders No. GM/Engi./JMG-1L17015t4077 dated

14.09.2015 issued by the Chief Officer, Gandhidham Nagarpatika for the work of

"Construction of Watt at Gandhidham Matiyadev Maheshwari Crematorium" for

Rs. 3,49,6001- and Work Order No. GM/Engi/JMG'1H/2015/1695 dated

07.O5.zl1sissued by lhe Chief Officer, Gandhidham Nagarpalika for the work of

"Construction of Piotection Watt at Gandhidham Charan Samat Crematorium" for

Rs. 1,98,200/-, the Appettant produced the copy of work orders. lt is on record

that the said work order is. for Construction of Wall/ protection watl at

Gandhidham Matiyadev Maheshwari Crematorium/ Gandhidham Charan Samat

Crematorium, which is nothing but a service related to protection of

'crematorium. Thus, lfind that the said services provided by the Appettant is

exempt by virtue of Sr. No. 13(e) of the Notification No. 25l2012-Service Tax

datdd 20.06.2012 which is as under:

13. Services provided by way of construction, erection, commissioning,

instollation, comptetion, fitting out, repair, mointenance, renovotion, or

alterotion of,-

. (e) o structure meant for funeral, burial or cremation of deceosed;

Therefore, I find that the Appetlant is not tiable to pay Service Tax on this work

income received from Gandhidham Nagarpatika.

10.3 With regard to (i) Work Order No. GM/Engi/JMG-'ll/201512169 dated

11.06.2015 issued by the Chief Officer, Gandhidham Nagarpatika for the work of

"Construction of School Rooms at Adipur" for Rs. 5,30,868/-, (ii) Work Order No.

'GM/Engi/JMG-1Wt7015t4078 dated 14.09.2015 for the work of "Construction of

Schoot Rooms at Sain Xaviers School at Gandhidham" for Rs. 3,03,100/- and (iii)

Work Order No. GM/Engi/JM-'1E17015t1689 dated 07.05.2015 for the work of

"Construction of. Shed at Ahirwas Primary Schoot, Gandhidham" for Rs.

1,68,7061-,1 find that the Gandhidham Naghrpatika has to carry out and futfitl

the responsibiiities under articte 243W of twetfth schedule of the Constitution of

lndia,1949. Further, all these services are related to educational services. I am

of considered view that this service provided by the Appettant is squarety

covered under Sr. No. 39 of the Notificatton No' 25l2012-Service Tax dated

20.06.20/'2 which is as under:

"39. Services by Government, o local outhority or o governmental authority by

woy of ony activity in relation to any function entrusted to d,municipality under

orticle 243 W of the Constitution."

'Here in the case on hand, the Appettant has provided the services for the

function entrusted to Gandhidham municipality and thus, I find that the

ppettant is not liabte for Service Tax on the said work income received from

I dhidham Nagarpatika.

Page 9 of 'l 1,6A-;:
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10.4 With regard to income of Rs. 12,53,680/- from Gujarat Water Suppty &

Sewerage Board, the Appettant produced a copy of work order dated 23.03.2015

issued by Executive Engineer for construction of 300 liter capacity R.C.C. U.G.

iump and pump house under Mandavi Part-2 gioup water works yojana. Since the

work is relating to water supply the same is exempted by virtue of Sr. No. l2(e)

and 25(a) of the Notification No.25l2012-Service Tax dated 20.06.2012 and

thus, the Appettant is not tiabte to pay Service Tax on the said income.

10.6 With regard to income of Rs. 13,25,401 /'from Wadhwan Nagarpalika, the

Appettant produced a copy of work order dated 30.01 .2014 issued by the Chief

Officer, Wadhwan Nagarpalika for 250mm dia NP-3 RCC pipe under ground

sewerage work at Shriji Darshan and Sahjanand Park area and work order dated

30.01 .2014 for construction of nCC Road. These work are retated to construction

of sewerage treatment or disposat and construction of road which are exempt by

virtue of 5r. No. 12(e) and 13(a) of the Notification No. 25l2012-Service Tax

dated 20.06.2012 and thus, the Appettant is not liabte to pay Serv'ice Tax on the

said income.

10.7 With regard to income of Rs. 22,55,5791- and Rs. 10,87,161l- from

Dhrangadhra Nagarpatika, the Appettant produced a copy of work order dated

06.01 .2015 issued,by the Chief Officer, Dhrangadhra Nagarpalika for construc[ion

of NP3/600mm dia R. C. C. hume pipe gutter. This work is retated to sewerage

treatment or disposal which is exempt by virtue of Sr. No. 12(e) of the

Notification No. 2512012-Service Tax dated 20.06.2012 and thus, the Appettant

is not liabte to pay Service Tax on the said income.

11 . lt is on record that the demand of Service Tax in the Show Cause Notice

has been made based on the income reftected in Form 26A5 of the Appettant.

Further, the income reflected in Profit & Loss Account is higher (Rs.

3,51,87,956/ - t 2,19,46551/ - for 2015-16 &.2016-17) than the income reftected

in Form 26A5 (Rs. 3,09,88,4641 . &. Rs. 2,12,24,092/ - f or 2015-16 & 2016-17) and.

thus demanding Service Tax on income other than income reftected ih Form

26A5 is nothing but an act to travel beyond the scope of Show Cause.Notice.

Therefore, the remaining income is not the part of Show Cause Notite and

ce, I find that the Appeltant is not liable for Service Tax on this income.

Page 10 of 1 1

10.5 With regard to income of Rs. 3,17,325/' from Halvad Nagarpatika, the

Appettant produced a copy of work order dated 20.06.2015 issued by the

President, Nagar Patika, Hatvad for construction of R. C. C. Np3 cta'ss .

150/300mm dia S.W.D from musafir khana to goleshvar vistar. This work is

related to construction of RCC road which is exempt by virtue of Sr. No. 13(a) of

the Notification No. 2512012-Service Tax dated 70.06.2012 and thus, the

Appeltant is not tiibte to pay Service Tax on the said income.
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12.' ln view of the above, I set aside the impugned order and attow the attow

thq appeat fited by the Appettant.

13. erMrmedol rr{ orfl-66r ffinsqfrEf, rfr} t fuqrqrdrt r

13. The it [ant is disposed off as above.

er*..n>. +ii..{rlR,s.BoRtcHA (fu ralq m(sh .l
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Singh),

B
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+

To,
M/s. Samatbhai Sujabhai Chauhan,
Siddheswar Park, P 205 &.206,

, 
Anjar-370110.
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