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BHV-EXCUS-000-APP-087-2023

et T A/
ardt s o arda /
Date of Order: 14.03.2023 : ;
. B : ! Date of issue: 15.03.2023
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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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rising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Ceniral Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham: )
srftamat&afears w1 a9 vd 991 /Name & Address of theAppellant&Respondent :-

M/s. SAMIRKUMAR KIRITKUMAR PATEL TRIVENI ENTERPRISE, NEAR DENA BANK,, [LOKAAND
BAZAR, BHAVNAGAR,

g smgei(arfien - sufrs 1 =l ﬁ'ﬁ'l%ﬁa'alaﬂ%n #3 srferRreT ) riEERTm & awer sefter T T FEar g1/ ‘
Erson ever thie -in- & |
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ﬁ%rs%%zm . 1994 7 427 86 simia FrafsfRm swrg i am wwdi 2 1/

., Appeal to Customs, Excise & Service Tex Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
g .

of the Finance Act, 1994 an appeal lies to: -

ﬁﬁﬂﬂ@ﬁm%mmmﬁm%,ﬁwww@wmm'ﬁwﬁﬁw&,é’t«:?r-r“rﬁ:'rz, e
¥ qw, E ey, St S S AR |/ ;

The special benach of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal {CESTAT) at, 2~ Floor, Bohaumali
Bhawan, Asarwva Ahmedabad-380016in case of appeals other than as mentioned i para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Kule 6 of
Central EXcise ({k%eai) Rules, 2001 and shall be accomparied a%a.mst one whicl: at least should be accompanied
by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where araount o dutydemand/interest/penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above Lac respectively in the form of crossed bank draft in favour o Asst, Regisirar of
branch of any nominated public sector bank of the place where the bench of any nominated public sector -ank of
the place Lvhr;:.;e the bench of the Tribunal is situated. Application made for grant of stay snhall be acconparied by a

fee of Rs. 5C0 -
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The appeal ur.der sub section (1) of Section 86 of the Fingnce Act, 1994, to the A]E‘pella'l,e Tribunal Shell oc “led in
guadruplicate in Form S.T.5 as grusc:nbed under Rule 9(1) of the Service Tiax Rules, 1994, and Shall- be
atreqipanied by a copy. of the order appealed against Pne of which shall be_ certified copy) and should be
Ay aanied oy a fzes of Rs. 1000/- where the amount cf service tax & interest demanded & penalty levied ol Rs.
Hehor less, Re.5000/- where the amount of service tex & interest demanded & penalty levied 1s raore than
alchs\but not exceeding Rs. F Lelkhs, Rs.10,000/- where the amount of service tax & interest demauded &
by detied s more than I s rupees, in the form of crossed bank draft in favour of the Assisteiit Fegistrar

hdh of nominated Public Sector%ank of the place‘'where the bench of T-ijunal is situatec. / Application
A grant of stay shall be accompanied by a fee o Rs.500/-.
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Appeal No: GAPPL/COM/STP/383/2023

: {dYer 3Te2r / ORDER-IN-APPEAL ::

Shri Samirkumar Kiritkumar Patel, Bh‘avnagar (hereinafter referred to as
“Appellant”) has filed the present Abpeal against Order-in-Original No. BHV-
EXCUS-000-JC-PG-006 to 007-2022-23 dated 23.11.2022 (hereinafter referred to
as ‘impugned order’) passed by the Joint Commissioner, Central GST, HQ

Bhavnagar (hereinafter referred to as ‘adjuditating authority’).

2. The facts of the case, in brief, are that the Appellant is engaged in
business activity of clearing and forwarding agent services, site formation’ and
clearance, excavation, earth moving and demolition services, 7dredging of rivers,
ports harbours, backwaters, estuaries etc., works contract service & supply of
tangible goods services and hold Service Tax registration l\io. ACTPP5864ASD002.
The Income Tax Department shared the third party information/ data based on
Income Tax Returns/ 26AS for the Financial year 2016-17 of the Appellant. A

i letter dated 27.08.2020 was issued by the Jurisdictional Range Superintendent
requesting the Appellant to provide information/documents for the Financial
year 2016-17. However, no reply was received from the Appellant. It was also
observed that the Appellant has not filed Service Tax return for the period
October-2016 to March-2017.

3. In"absence of data/information, two show cause notices dated 20.10.2021
having different file numbers were issued to the Appellant demanding Ser:vice
Tax and cess to the tune of Rs;. 58,26,746/- under Section 73(1) of the Finance
Act, 1994 (hereinafter referred to as ‘the Act’) alongwith interest under Section
.75 of the Act. It was also proposed to impose penalties upder Section 78, 77(2)
and 77(1)(c) of the Act upon the Appellant.

4. _' The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 57,26,746/- under Section 73(1) along with interest under
- Section 75 of the Act, imposed penalty of Rs. 57,26,746/- under Section 78 of
the Act and aiso imposed penalty of Rs. 10,000/ - each under Section 77(2) and
77(1)(c) of the Act. The Adjudicating Authority dropped the entire proceedings
initiated by Show Cause Notice No. V/15-32/DEM/HQ/2021-22 dated 20.10.2022

being redundant for same period, amount and for same taxpayer.

-

N Being aggrieved, the Appellant has preferred the present appeal on

grounds that the Appellant is engaged in .the business of mainly providing

dredging and clearing & forwarding services in the name & style of Triveni
Enterprise. holding Service Tax registration No. ACTPP5864ASD00Z. They. have

‘provided mainly dredging services to Nirma Ltd. and also earned machine rent
,ﬁ-‘—mq.n‘come from Nirma and Patel and commission income. They had disclosed unpaid
/;/ "Sen?\ce Tax liability aggregatmg to Rs. 54,92,395/- in schedule 4-statutory

W Page 3 olf 6
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liabilities in bala.nce sheet for year ending 31.03.2017. They had d1scharged
Service Tax liability of Rs. 55,77,704/- after end of the year through challan
dated 07.04.2017, 27.06.2017 and on 24.10.2017. The Adjudicating Authority
taken value from Form 26AS and determined tax liability of Rs. 57,26,746/-
which also includes details of reimbursement of transport expenses and the
same isr not liable to Service Tax.. Their accountant did not furnish Service Tax
return of 2" half year ending March, 2017, however, they have discharged and
paid Service Tax liability. They are not liable to any penalty as per express
provisions of Section 73 of the Act as Service Tax stands paid before issuance of

Show Cause Notice.

5.1  The order passed by the Adjudicating Authority is perverse, incurjiém and
liable to be set aside. The Show Cause Notice issued by invoking extended period
of time is time barred. The Adjudicating Authority erred in taxing higher value of
services being difference between value as per Form 26AS and as per income tax
data tallied with audited annual accounts. The Adjudicating Authority has failed
‘to gather Service Tax payment details from department records before
confirming demand of Service Tax. He ought to have appropriated Service Tax
paid of Rs. 55,77,704/-. The Adjudicating Authority has not appreciated that
there is no suppression of facts, fraud etc. with intent to evade payment of tax

by them. They are not liable to any penalty.

6. The matter was posted for hearing on 14/15/16.02.2023 &
21/22/23.02.2023. The Appellant vide letter dated 16.02.2023 (received oa .
22.02.2023) has submitted a paper book and requested to adjudicate the appeal

on the basis of written submission filed with documents.

6.1 In paper book, the submission made by the Appellant is akin to statement
of facts and gronjnds of appeals mentioned in the appeal memorandum. They
further submitted that apart from Service Tax of Rs. 55,77,704/- paid during the
Jyear 2017, they have also paid Service Tax of Rs. 2,11,107/- during the material
period and credit thereof has been given against tax liability in the order by the
Adjudicating Authority. They clarified that the excess payment is towards

interest for delayed payment of Service Tax.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The main issue to be decided in the
instant case is whether the service provided by the Appellar{t is taxable under
Service Tax or otherwise. On go)ing through the impugned order, it has been hetg ’
by the Adjudicating Authority that the service provided by the Appell_ant is a
taxable service in absence of information/ documents which were neither
submitted by the Appellant nor they had filed any defense submissioﬁ. The
practitioner of the Appellant appeared for personal hearing and undertook to

Page 4 of 6
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Adjudicating Authority and undertook to submit the written submission
alognwith supporting documents on or before 10.11.2022. However, no reply was
* — received from them by the Adjudicating Authority and thus the Adjudicatirng
Authority decided the case in absence of any documentary evidences. The
Appellant on the other hand has stated that they had disclosed unpaid Service
Tax liability aggregating to Rs. 54,92,395/- in schedule 4-statutory liabilities in
balance sheet for year ending 31.03.2017. It is submitted that they had
discharged Service Tax liability of Rs. 55,77,704/- after end of the year through
various challans dated 07.04.2017, 27.06.2017 and on 24.10.2017. It is also
submitted that the Adjudicat'ing Authority taken value from Form 26A5'and
determined tax liability of Rs. 57,26,746/- which also includes details of
.reimbursement of transport expenses and the same is not, liable to Service Tax.
It-is stated that their accountant did not furnish Service Tax return of 2" half
year ending March, 2017. However, it is not clear that if they had discharged and
paid Service Tax liability why it was not produced before the Adjudicating
"~ Authority despite sufficient time being given to them. It is not possible to verify
authenticity of these challan at appeal stage. The Abpellant has also not
provided details of takable values separately for the services of dredging,

clearing and forwarding, renting of machinery and commission etc.

8. | find that the Appellant had not submitted the relevant documents/ data
to the Adjudicating Authority despite they attended the personal hearing before
him. Appellant has come in appeal with new facts that they have shown Service
Tax liability under statutory liability in theif books of accounts. At the appeal
stage also they have not submitted any supporting documents except copy of
‘'some pages of annual report which are not authentic in nature. It is on record
that at the time of adjudication, the Appellant has failed to submit the
documentary evidences in support of their claim and they have repeated the
sarﬁe tactics at the Appeal stage as well. It is undisputed fact that they have not
- paid Service Tax and also not filed the statutory Service Tax returns though they
were registeréd Service Tax assessee. At appeal stage they have not paid
mandatory pre-deposit and have made application for its waiver. These acts on
their part aré nothing but adoption of a very casual approach in complying with
the provisions of Service Tax Act/ Rules and it shows that they are not bothered
to fulfil statutory obligations casted upon them by the legislature. The Appellant
is working under self-assessment regime and the legislature has put full trust
upon every assessee. Every person liable to pay the service tax shall himself
assess the tax due on the services provided by him and shall furnish to the
‘Superintendent of Central Excise, a return in such form and in such manner and
/@wm frequency as may be prescribed under the Service Tax Act/ Rules. In the
(af- 4 : cS“:e on hand the Appellant not only failed to pay the Service Tax but also not
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filed the statutory Service Tax return as admitted by them. All these material
jngredients suggest that the Appellant is not interested in either paying the
Service Tax or filing the statutory returns and compel the department to accept
their plea in whatever name. Thus, | am not inclined to accept the arguments

advanced by them and reject the same being devoid of any merit.

9. In view of the above, | uphold the impugned order and reject the appeal
filed by the Appellant.

10. mmﬁﬁﬁmmmmm@mm% T,

10.  The appeal filed b llant is disposed off as above.
/ Atteste

hot s
b e (T yam ﬁ's';l(Shiv Pratap Singh),
IR, . MAA/R. S, BORICHfrgeFd (3rdIeT)/Commissioner (Appeals)

j'T”}mf SUH'--rl l‘rﬁtn

L, 0F WRT Y 9, TR
$V RPAD CGST Apseaie, Rajket .
0, Tar 7,

Shri Samirkumar Kiritkumar Patel, | sy e frfesar gee Bl
Triveni Enterprise, Lokhand Bazar 2 > '

Bhavnagar. ' : '

1) ATT YT, I¥J UG {AT FT UG hegid 3c91 Yosh, AR &1, HEHAGETE I
ST 8|

2) 3G, IE] UG AT IR U doeld 3cUlG Yodh, HGTIR HYFATOR, HIGAIR i
eI A & | o

3) 3 HGF, mw@maﬂwmmam mﬁwwm&rﬂ%’r
ed|

4) WEIgH HgEd, ¥ UG qdT N Ud denid 3G Yed AUSH, HEAIR-1 B
IS HEATEY &

'5) IS FIS|
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