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Appeat No: GAPPL/COM/sTP/ 183/2023

:: 3Ttrfi SGTT / ORDER-IN.APPEAL ::

Shri Samirkumar Kiritkumar Patel, Bhavnagar (hereinafter referred to as

"Appettant") has fited the present Appeal against Order-in-Originat No. BHV-

EXCUS-000-JC-PG-006 to OO7-2022-23 dated 23.11.2022 (hereinafter referred to

as 'impugned order') passed by the Joint Commissioner, Centrat GST, HQ

Bhavnagar (hereinafter referred to as 'adjudicating authority').

7. The facts of the case, in brief, are that the Appettant is engaged in

business activity of ctearing and forwarding agent services, site formation'and

clearance, excavation, earth moving and demotition services, dredging of rivers,

ports harbours, backwaters, estuaries etc., works contract service & supply of

tangibte goods services and hotd Service Tax registration No. ACTPP5864ASD0O2.

The.lncome Tax Department shared the third party information/ data based on

lncome Tax Returns/ 26A5 for the Financiat year 7016]17 of the Appettant. A

tetter dated 27.08.2020 was issued by the Jurisdictionat Range Superintendent

requesting the Appeltant to provide information /documents for the Financial

year 2016-17. However, no repty was received from the Appettant. lt was atso

observed that the AppeLtant has not fited Service Tax return for the period

October-Z01 6 to March-201 7.

3. ln'absence of data/ information, two show cause notices dated 70.10.2071

having different.fite numbers were issued to the Appettant demanding Service

Tax and cess to the tune of Rs.58,76,746/ - under Section 73(1) of the Finance

Act, 1994 (hereinafter referred to as 'the Act') atongwith interest under Section

,75 of the Act. lt was also proposed to impose penatties under Section 78, 77(71

and 77(1)(c) of the Act upon the Appettant.

4. ' The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 57,26,746l- under Section 73(1) atong with interest under

Section 75 of the Act, imposed penatty of is.57,26,746l- under Section 78 of

the Act and also imposed penatty of Rs. 10,000/' each under Section 77(2) and

77(1)(c) of the Act. The Adjudicating Authority dropped the entire proceedings

iniiiated by Show Cause Notice No. V/15:32IDEM/HQ12021-22 dated 20.10.2022

being redundant for same period, amount and for same taxPayer.

5. Being aggrieved, the Appettant has preferred the present appea[ on

grounds that the Appettant ls engaged in.the business of mainty provlding

dredging and ctearing & forwarding services in the. name & styte of Triveni

,Enterprise 
hotding Service Tax registration No. ACTPP5864A5D002' They have

provided mainty dredging services to Nirrna Ltd. and alsd earned machine rent

come from Nirma and Patel and commission income. They had disctosed unpaid

to Rs. 54,92,395/- in schedute 4-statutorye Tax tiabitity aggregating

d; Page 3 of 6
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liabitities in batance sheet for year ending 31.03.2017, They had discharged

Service Tax tiabitity of Rs. 55,77,704/ - after end of the year through challan

,dated 07.04.2017, 27.06.2017 and on 24.10.2017. The Adjudicating Authority

taken vatue from Form 26A5 and determined tax liabitity of Rs.57,26,746/'

which atso inctudes detaits of reimbursement of transport expenses and the

same is not t'iabte to Service Tax. Their accountant did not furnish Service Tax

return of 2nd hatf year ending March, 2017, however, they have discharged and

paid Service Tax tiabitity. They are not tiabte to any penatty as per express

provisions of Section 73 of the Act as Service Tax stands paid'before issuance -of

Show Cause Notice.

5.1 The order passed by the Adjudicating Authority is perverse, incuriam and

tiabte to be set aside. The Show Cause Notice issued by invoking extended period

of time is time barred. The Adjudicating Authority erred in taxing higher valL{e of

services being difference between vatue as per Form 26A5 and as per income tax

data tattied with audited annual accounts. The Adjudicating Authority has faited

'to gather 5ervice Tax payment detaits from department records before

confirming demand of Service Tax. He ought to have appropriated Seruice Tax

paid of Rs. 55,77,7041-, The Adjudicating Authority has not appreciated that

there is no suppression of facts, fraud etc. with intent to evade payment of tax

by them. They are not [iabte to any penatty

6. The matter was posted for hearing on 14115/16.07.2023 &

21122173.02.2023. The Appettant vide letter dated 16.02.2023 (received on .

2?..02.2023) has submitted a paper book and requested to adjudicate the appeal

on the basis of written submission fited with documents.

6.1 ln paper book, the submission made by the Appeltant is akin to statement

of facts and grounds of appeats mentioned in the appeat memorandum. ihey
further submitted that apart from Service Tax of Rs. 55,77,704/- paid during the

,year 7017, they have also paid Service Tax of. Rs. 2,11,107 /- during the material

period and credit thereof has been given against tax tiabitity in the order by the

Adjudicating Authority. They ctarified that the excess payment is towards

interest for delayed payment of Service Tax.

7. I have carefutty gone through the case records, impugned order and

appeal memorandum filed by the Appettant. The main issue to be decided in the

instant case is whether the service provided by the Appettant is taxabte under

Service Tax or otherwise. On going through the impugned order, it has been heti '

by the Adjudicating Authority that the service provided by the Appettant is a

taxabte service in absence of information/ documents which were neither

submitted by the Appettant nor they had fited any defense submission. .The

practitioner of the Appel[ant appeared for personal hearing and undertook to

t ,fl
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Adjudicating Authority and undertook to submit the written submission

atognwith supporting documents on or before 10.11.ZOZZ. However, no repty was

received from them by the AdJudicatlng Authority and thus the Adjudicating

Authority decided the case in absence of any documentary evidences. The

Appeltant on the other hand has stated that they had disctosed unpaid Service

Tax tiabitity aggregating to Rs. 54,92,395/- in schedute 4-statutory tiabitities in
batance sheet for year ending 31 .03.2017. lt is submitted that they had

discharged Service Tax tiabitity of Rs.55,77,7041- after end of the year through

various challans dated 07.04.2017,27.06.2017 and on 24.10.2017. It is atso

submitted that the Adjudicating Authority taken value from Form 2645 and

determined tax tiabitity of Rs. 57,26,7461- which also inctudes detaits of

,reimbursement of transport expenses and the same is no\ tiable to Service Tax.

It is stated that their accountant did not furnish Service Tax return of 2nd hatf

year ending March, 2017. However, it is not clear that if they had discharged and

paid Service Tax tiabitity why it was not produced before the Adjudicating

Authority despite sufficient time being given to them. lt is not possibte to verify

authenticity of these chattan at appeat stage. The Appetlant has atso not

provided detaits df taxab[e vatues separatety for the services of dredging,

ctearing and forwarding, renting of machinery and commission etc.

8. I find that the Appeltant had not submitted the relevant documents/ data

to the Ailjudicating Authority despite they attended the personal hearing before

him. Appettant has come in appeal with new facts that they have shown Seryice

Tax tiabitity under statutory tiabitity in their books of accounts. At the appeat

stage atso they have not submitted any supporting documents except copy of

'some pages of annual report which are not authentic in nature. lt is on record

that at the time of adjudication, the Appettant has failed to submit the

docirmentary evidences in support of their claim and they have repeated the

same tactics at the Appeat stage as wett. lt is undisputed fact that they have not

paid Service Tax and also not fited the statutory Service Tax returns though they

were registered Service Tax assessee. At appeal stage they have not paid

mandatory pre-deposit and have made application for its waiver. These acts on

their part are nothing but adoption of a very casual approach in comptying with

the provisions of service Tax Act/ Rutes and'it shows that they are not bothered

to futfit itatutory obtigations casted upon them by the legislature. The Appettant

is working under: self-assessment regime and the legislature has put fut[ lrust

upon every assessee. Every person tiabte to pay the service tax shatl himself

assess the tax due on the services provided by him and shatt furnish to the

,superintendent of central Excise, a return in such form and in such manner and

ch frequency as may be prescribed under the Service Tax Act/ Rutes. ln the

n hand the Appettant not onty faited to pay the Service Tax but also not

5( 6rq
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fited the statutory Service Tax return as admitted by them. Al[ these materiat

,ingredients suggest that the Appettant is npt interested in either paying the

Service Tax or filing the statutory returns and compel the department to accept

their ptea in whatever name. Thus, I am not inclined to accept the arguments

advanced by them and reject the same being devoid of any merit.

9. ln view of the above, I uphotd the impugned order and reject the appeal

fited by the Appettant.

10. qffi trM(dqfr rr{ s{fi-do.rfrq-cmsqi-fi a-Sbtloql qrdr } 1

10. The appqatfited by.Aopettant is disposed off as above.
Esrttd/Aftested

1.
(ftIq ram (Shiv

L>
Pratap Singh),

arR. +4. ++qI / R. s. B oRlcffigqr6 (Srftfl/Com missioner (Appea ts)
3Trftffi / S u pari nte nd c nt\

R.P.A.D:1
. s. qi tEr qii 3T.ilTit, rnrrs']E

qfrfrfr:-
1) a-cq 3rgrd, Trq ad d-Er m{ qd ffirq E-ccrE gam, I-gtra air,:naqrdra +t

ila-ort F{t
Z) :1E+:6, dTg lti tsr w a?i idtq s-ccrq gffi, er-affn sq-trdrfrq, er++rn pt

3iltn?r.5'*ffi tgt
3) 3flfi sq{a, Tq !?i tsr o-t tzi adrq ricr< erEF', sila;rrr 6t 3rr4e{+, +rd-or&

igr
4) rerqo $rgrd, TfiE !?i €-dr o-t q?i ffir+ rccrq gffi au-sa, e{1q.f,rg-1 qi

3ftRrrn mffi tgr
,5) rng mr{at

TO, 
YYY! 'ril.*rv' rrsrlrv'

Shri Samirkumar Kiritkumar Patet,
Triveni Enterprise, Lokhand Bazar,
Bhavnagar.

Q-4r fr,

* sfi.r6qn fu{r3;ar{ c-d, f*atl0'

a-fleTgs, dris ErfrR, sfiFrrn I

4'
,t.

rA
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