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dfier ager T (Order-In-Appeal No.):
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Date of Order: om0 o e/ 15.03.2023
Date of issue:
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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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: ' Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant «Commissioner, Central ExciselST /

GST, Rajkot / Jamnagar / Gandhidham:
FfFFaT&afaars #1 ATH U4 9a1 /Name & Address of theAppellant&Respondent :-

Shri Sureshbhal Valjibhai Bhalala \fbrar Masjid Street, At. Babra, Dist- Amreli-365421,
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JET'SOrL ieve y his Order-in-Appeal fil
an{;ppeal to rlrue appropriate auggority in the follo“{wng way. o SR s R, ¥
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ﬁm;%w 1994 $7 a777 86 F et (et srg i o T 8

A}Jpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

mwﬁmﬁﬂmﬁmmwm;ﬂﬁﬁ;Www*ﬁwmmm%wwﬁﬁm%,é‘er—:aﬁa?:'rz, T
e g, 7 e, F1 F it 7R o :

The special beach of Customs, Excise & Service Tax Appellaté Tribunal of West Block No. 2, R.K. Puram, Nevw Delhi
in all matters relating to classification and valuation.

UL qitead 1(a) & Fang T st ¥ smarrT dve ekt o o[, FET T e ua favwe wfieity s Sy
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To the West regionzl bench of Customns, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor¢ B szumali
Bhawan, Asarwa Ahmecabad-3800161n case of appeals other than as mentioned in para- 1(a) above

arfiefier mraTfiECer ¥ ewer anfier SRqE T 6 g et g o (ardven e, 2001, ¥ faw 6 ¥ s Auifd #ag 7
S EA-3 57 717 TRt § 2o R St ARy | g & S & 7 U W % €T, Srgh award e it 7 1S Rt it S e A T
spafeT, TI7 5 W@ AT ITH FA,5 q0E FYC 7 50 Fr@ 7 T 937 50 oTE TIU & A% g af mFer 1,000/- T, 5,000/ A
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The_appeal to the Appeilate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Fuie 6 of
Central Excise (Appeal) Rules, 2001 and shall be accomparded a%amst one which at least should be accompanied
by a fee of Rs. L,000/- Rs.5000/-, Rs.10,000/- where aricunt g dutydemand /interes:/penalty/refund is wato 5
Lac., 5 Lac to 50 Lac and above 0 Lac respec vﬁ}y in the form of crossed bank draft in favour of Asst. Registiar of
branch of any nominated public sector bank of the é)lace waere the bench of any nominated public sector can of
%he pi_lrﬁce gfélgx;e the bench of the Tribunal is situated. Application made for grant of stay shall be accompanicd by a
ee of Rs. /- :
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The appeal under sub section (1) of Section 86 of the Fingnce Act, 1994, to the A}lgpellate Tribunal Shell be led in
quadruplicate i1 Form S.T.5 as rescribed un ule 9(1) of the Service Tax Rules, 1994, and Shall be
Accompanied by a copy. of the order appealed t Pne of which shall be certilied copy) and should be
fccony ed by a fees of Rs. 1000/- where the amoufit of service tax & interest demanded & Penalty levied of Rs.
v tess, Rs.o000/- where the amount of service tect & interest demanded & penalty levied 1s rore than
buh not exceeding Rs. Fifty Lekhs, Rs.10,000/- where the amount of service tax & interest demarded &
%d is more than Lakhs rupees, in the form of crossed bank draft in favour of the Assistent Pegistrar
nominated Public Sector ank of the place where the bench of Tribunal is situatec. / Application
of stay shall be accompanied by a fee of Rs.500/-. -
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p}’escriged Whder Bele & ['.2 b 6(% (24) ¢ section 8C the Finance Act 1994, shall be filed in For ST.Zgs
of Commissioner Central Excise or Coirnissioner, Central Excise (A eals) (one of which shall b
copy) and copy of the order passed by the Commissionerau ﬂmrjzjnrgjpthe Asfs;ista.nt ‘rf".c::(z'lgniss?gneg grclic)l.;%ilizetg
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribanal. N
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For an appeal to be filed before the CESTAT, under Section 35F of the Centrel Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal cn payment of 10% of the duty demanded where duty or dug/ and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable wotld be subject to a
ceiling of Rs. 10 Croves, : s

Under Central Excise and Service Tax, “Duty Demznded” shall include -
i) amount determined under Section 11 D;
i1} amount of erronecus Cenvat Credit taken;
{if) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?.};)pl to the stay application and appeals

pending before any appellate authority prior to the commen céraent of the Igi.nance (No.2) Act, 2014,

ST AT FGETT AR ¢
Eevision application to Government of India: ) e
= e i GréwvattE e areer 4, 3987 o oqew afifew, 1004 $t o 35EE TEACT & dwiasaT gt

WTE rrvé-m wrter s e, R Ao, wre v, weft efe, S dg W, #9437 A, o ’Ee-110001, 1 fav
SITHT =TI T| o ) ’ ; e :
A. revision /a plication lies to the Under Secrctar{_ to the Government of India, Revision Application Ui,
Ministry of Finance, Department of Revenuc, 4th Floor, Jeevan Deep Building, Parliarment Street, New Delli
L1000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-25B ibid: : ‘ e
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fmft var e {gg;ﬂﬁ' RELES ;‘g@%e‘mr, AT TRET SIETT TR AT ST H A &5 GHER R, (AT T
HETT g ¥ /T & FehTe ﬁ{Wﬂgérlf ‘

In case of any loss of goods, where the loss accurs in transit from a factory to a warehouse or to another factory
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

sg‘r-raiﬁaqrﬁ;ﬁrrgurhﬁﬁaﬁm“{%uﬁr%%ﬁﬁﬂrﬁ‘mq@mﬂwﬁﬂ%ﬁmﬁma_ra%g‘e (R&e) & ar=er &,
SIT AT ¥ aTe Rt vy Av & = Pt £

In case of rebate of duty of excise on goods exported to any country or territory outsice India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.

ufe: JeTTE e 1 AT vy ey s 3 awgw, dne i AT gt far g
T

It case of goods’exported outside India export to epal or Bhutan, without payment of dity.

T TeTe  TuTET O F %Mﬁr&?%mwmﬁm@m&ﬁwmm‘r%@azn—mr-'ﬁﬂ??gaﬁ? I
ST srgen (i) FErT é:}: a’féggg (R° 2),1998 #T a7 109 F 10 7 it 78 aTa s 9aT JRr Ay oF 9T a1 o
T 21/ .

Credit of any cuty allowed to be utilized towards payment of excise duty on final preduc:s under the provisions
of this Act or the Rules made there under siuch orcer is qassed by the Commissioner (£ppesls) on or aiter, the
date appointed under Sec. 109 of the Finznce (No.2) Act, 1998,

SO e i & fdr woT e EA-8 F, o F1 FRTT IR o ()Rt 2001, % faa o % e ARRE &, w@
R S EO 3w K e 6 aeft iR | i st ¥ e g 313 7 arfrer smaer £ ¥ qfdT derw 7 e iR G
%ﬁﬁw FEATE 41F T, 1944 fit arr 35-EE ¥ aga Rutfa s € saraedt 5 aeyr ¥ =¥ o TR-6 6 9f% werr 5 a7t
RILELUN)

ThZ‘QE:iDO'UE application shall be made in d\ﬁphcate in Form No. EA-§ as specified under Rule, © of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sogght to he appealed agamst is
communicated and shall be accompanied by two, copies each of the OI0 and Order-In-Appeal. "It should also be
accompenied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. .

t?ﬁmaﬁaﬁ%w«zﬁg@ﬁﬂ .90 T et i ol i ) P
Szt Gy @ O A m%@fﬁmxr’:zoop FT AT AT ST S AR Her s s wrg w & ST g it w97
1.000 -/ T qrer s . :

The revision applicaticn shall be accompanied by a fee of Rs. 200 /- where the amount “volved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more th.an Rupees One Lac.

T[T T AL W FE HeT ST90T F qUTHS ﬁrm G} ar%ﬂ%q F I I, 394w G0 By wr wfe moaem F i ew
ST 6T et Tdt %’-fﬁgwrggvuﬁxﬂgﬁ G 3?&?1‘%3\1“ %_ﬂéh%mﬁ@T SEET T AT 1 / In case
il the order covers various umbers of order- in Original, fee for each 0.1.0. should b= paid in_the aforesai

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the on;; application to the
(5er}tral Govt. As the case may be, 1s filled to avoid scripteria work if excising Rs 1 lalkh fee of Rs. 100/- for
each.

. .
YATHANET ST s afafaw, 1975, % -1 ¥ aqee @ aie ud s anee $ 5 1w fuita 6.50 w9
i o e et s ey ey th be, and the order of the adjudicatiag authority shall b
J plication or O.1.O. as 2 case ma e, and, € Orader o £ adjuclical A authon 8 car a
c:cfwlfrtcgeg?ys‘.(t)ar%%pof Rs:l.ﬁl.IS(_) as prescribed under Sc"{’leduleJ in terms of the Courlt Fee Ar;t:r1975, as amended.
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‘Atteniion is also invited to the rules covenn};{:, these and other related matters conteined in the Customs, Excise
and Service Appellate Tribunal (Procedure) Kules, 1982.
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"‘ww.cbec.gov.in @ 1 p k4 )
Eg;wthce gfa o‘;autle detailed a.m{ latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental websnte www.cbec.gov.im.

A) of the'3ervice Tax Rules, 1994 and shall be accompanied by a copy of order *
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- 3rfyer 3meer / ORDER-IN-APPEAL ::

M/s. Sureshbhai Valjibhai Bhalala, Babra (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
153/AC/NIS/BVR-3/22-23 dated 14.06.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST, Division-

3, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data baséd on Income Tax Returns/ 26AS for
the Financial year 2014-15 & 2016-17 of the Appellant. Letter was issued by the
Ju_risdi'ctional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contract$/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 & 2016-17. However, no reply was received from

the Appellant.

3, In absence of data/information, a Show Cause.Notice dated 17.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
7,26,317/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘_t'he Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant. l

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
3,64,272/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 3,64,272/- under Section 78 of the Act, imposed penalty
of Rs. 1,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act. The
Adjudicating Authority dropped the demand of Rs. 3,62,045/-. Lol

B Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Adjudicating Authority has not properly determined the
Service Tax as they are not liable to pay Service Tax for work carried out by
them for the government construction works falling under Notification No.
25/2012-Service Tax dated 20.06.2012 Sr. No. 26(h) and Sr. No. 13(a). The due
to corona pandemic, they could produce work order for Rs. 24 Lakhs only but
now they have produced the copy of work order valued at Rs. 48,50,000/- which
may be considered. The assessable value under provisions of the Act and under
the provisions of Income Tax law are separate to each other and may not be

applicable in the nature and style for issdance of such demand. They requested

o) ——
- Page 3 of 5

set aside the impugned order.
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6. The matter was posted for hearing on 01.02.2023. Shri Pradyumansinh
Rathod, consultant appeared for personal hearihg and submitted that the
appellant is engaged in works .contract service to government agencies as sub- .
contractor. Based on the same part of the demand was dropped by the
Adjudicating Authority. However, the demand confirmed for rest of the service
was also exempt. He referred to the copy of contract enclosed with the appeal

in this regard and requested to set aside the Order-In-Original.

. | have carefully gone through the case records, impugned order and
, appeal memorandum filed by the Appellant., | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order after considering the :‘:.ubmissions of the Appellant and dropped tr:; '
demand of Rs. 3,62,045/- out of total demand of Rs. 7,26,317/-.

9. The Adjudicating Authority dropped the demand for the year 2014-15. For
the year 2016-17, the Adjudicating Authority dropped the demand on value of
Rs. 24 Lakh as the Appellant produced the copy of work order and confirmed the
demand on remaining amount of Rs. 24,28,478/- since the Appellant has not
"produced the documents. Ndw, the Appell:‘:mt has produced the copy of Rs.
48,50,000/- for construction of R.C.C. road from municipality limit to Vijay
Nagar Chowk at Jadara Road .awarded by Mahuva Minicipality. The said work
order was originally awarded to M/s. Vraj Construction Co., Amreli for Rs.
48,72,302/-. M/s. Vraj Construction, Amreli vide work order dated 20.07.2016
awarded the said work to the Appellant for Rs. 48,50,000/-. The Appellant
received an amount of Rs. 48,28,478/- as per Form 26AS produced by thefn,
Thus, it is evident that the Appellant has carried out work relating to
construction of R.C.C. Road for Mahuva Municipality. This work carried out by
the Appellant falls under Sr. No. 29(h) of the Notification No. 25/2012-Service
Tax dated 20.06.2012 which is as under:

“29. Services by the following persons in respective capacities -
y (a)....
[B)cs

(h) sub-contractor providing services by way of works contract to another

contractor providing works contract services which are exempt;”
The work allotted to another contractor i.e. M/s. Vraj Construction was

Page 4 of 5
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exempt vide Sr. No. 13(a) of the Notification No. 25/2012- Service Tax dated
20.06.2012 since the same was pertaining to construction of R.C.C. Road. The

relevant excerpts of the Notification is as under: .

“13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of,-

(a) a road, bridge, tunnel, or terminal for road transportatron for use by

- general public;”

Since the Appellant provided works contract to another contractor M/s. Vraj
Construction was exempt vide Sr. No. 13(a) of the Notification No. 25/2012-
Service Tax dated 20.06.2012, the services provided by the Appellant is also
exempted vide Sr. No. 29(h) of the Notification No. 25/2012-Service Tax dated
20.06.2012 and thus, the Appellant is not liable for Service Tax on this work

income received from M/s. Vraj Construction.

11.  In*view of the above, | set aside the impugned order and allow the allow

the appeal filed by the Appellant.

12. mmﬁﬁﬂimﬁﬁmmmﬁmmé |

12.  The appeal filed by Appellant is disposed off as above.
' ! Attested .
o
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