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arfier saer #&1(Order-In-Appeal No.):

BHV-EXCUS-000-APP-084-2023

areer &7 R /
Date of Ordes: 04,04 Saas. 7o ST et T arirery 15.03.2023
: Date of issue:

sft farer sy fig, arge (arfiew), Terste g i /
Passed by £hri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

. T FYER W A I/ TR A, AT TIE o AeHAR AT TR | AHAT S RIEICIE IS EEA G iC
ST 7 s & g / ;
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excis2/ST /

GST, Rajkot / Jamnagar / Gandhidham:
st raTEl #1774 797 /Name & Address of theAppellant&Respondent :-

Shri Bharatbhai Bachubhai Makwana 5736, Nilkanth Nagar, Gayatry Nagar, Ghigha Jakat !laka,,
Bhavnagar

= smeer(erdten) & sufdg #g sufer Rwfafe ofs § SRR/ SrfRree 3 arerer srfiter g FT asar g1/
Any 1}_;)erson ¥ agE'ie\jed_ % Y this Order-in-Appeal may * file
an appeal to the appropriate authority in the following way. :

HHaT g | FeAt ITITE Qe UF Aaree ettty ST F wiY ardie, FR1E g g gt ,1944 &t X7 35B F ST
ﬁﬁ%@? 1994 £t arer 86 ¥ srwfa Fraferfere s Fr s wwdt 8 1/ '

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 [/ Under Section 86

+ of the Finance Act, 1994 an appeal lies to: - ‘

Fffaeer qegihn ¥ s wft AT ST e, FET SETE qeF T8 AarT adfiefta s it fdw &, T @t i 2, e
Fe qi, 7% Reekt, F1 F awit 'Ry o

The-special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

T 9T 1(a) § FaTC O afie F st aw aeft orfie v e, FAT geng e wd FerT anftefta s et
erﬁﬁm,,ﬁ'ﬁwaﬂ,a@uﬁﬁmmﬁfm-ac-:oz;a?raﬁrmwﬁaﬁqu -

To the West regional bench of Customs, Excise & Service TE;X Appellate Tribunal (CESTAT) at, 27 Floor, Bnaumali
Bhawan, Asarwe Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

srfrefte TR ¥ e At yegE F % R et gemz e (i) fRamastt, 2001, % o 6 3 siwie Auifer B
T EA-3 St 7¢ qfat & ot far ST T3 | G & F & 0 Wi F 67, g7 Ieare g b Hi s i At sl sreny wy
SHIAT, T 5 FE AT IR FW,S WG T A7 50 qT@ 9T T 970 50 w76 7 F AferF @ ¥ swwer: 1,000/ w74, 5,000/ T
aoraT 10,000/ - w97 7 Faif smr i vy wmw 5% Pruffoe qew & s, dafae afisfrr mrafier & aer i@ agas
TRy ¥ e @ Fefl oft s & F 3% gy 9 ity & s g e s T | GEfHT g Y , ¥ ff 7a arEr
¥ BT IR St watie At Tt § orat e § 1 w0 e (2 3fE) F g se-ad ¥ A 500/ FT 1 Auit
S[F= STHT AT BT A/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Fiile 6 of
Central Excise (A%%eal) Rules, 2001 andl shall be accompanied against one which at least should be accom panied
by a fee of Rs._1,000/- Rs.SOOOé- Rs.10,000/- where aracunt of dutydemand/interest penaltyijreﬂtmd is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Regisdar of
branch of any nominated public sector bank of the &llace where the bench of any nominated %ubhc sector bank of
tthe pfl?{ce \svggﬁe the bench of the Tribunal is situated. Application made for grant of stay shall be accomparied by a
ee of Rs. - ¢ :

spftefr =i e andfrer, R sfafiow, 1994 £ a1y 86(1) ¥ simddy dar fFanmEret, 11994, % o 9(1) 5 g Ruffa
TTE S.T.-5. & =TGRt § it o W T e v fon AR ¥ feey srdter s At g1, Sas ufy arer # ey v (@ ¥ 0w 9y
srrfOre g1 TR 1 g & &9 § F9 0 7 F ara, srgr davee K qtv s R AT AT S[AAT,FU 5 AT AT SHE
FH,5 ®1@ TUT a1 50 ATE % auaT 50 W@ &9 & sfew & 9 wwen 1,000/~ ¥, 5,000/ 7 areraT 10,000/ - F08 FT

STHT 95 $r 9T 63 Ruifa : ST 7 AT wEaE & & it
mw%mmﬂ? - L mm?%memmwf =} I€ oIraT F AT ALY Az A
el TR T et R & | T e (2 AT) AT amde-u % g 500/ w9 F e g s F7 e

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A;%pellar.c Tribunal Shall be led in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against Eonc of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- wlhere the antount cf seryice tax & interest demanded & Feualtjr levied of Rs.
] s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
five lakhs but not exceeding Rs. Fifty Lekhs, Rs.10,0 0/- where the amount of service tax & interest demariced &
penalty levied :s more than%.ﬁ'g La kgs ru%aes in the form of crossed bank draft in favour of the Assistant Fegistrar

Fihe bench ¢f nominated Public Sector Bank of the place where the bench of Tribunal is situatec. / Application

e
| made for grant of stay shall be accompanied by a fee oF Rs.500/-.
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Appeal No: GAPPL/COM/STP/3173/2022

. .. 3rder HTEAr / ORDER-IN-APPEAL ::

M/s. Bharatbhai Bachubhai Makwana, Bhavnagar (hereinafter referred to
as “Appellant”) has filed the present Appeal against Order-in-Original No.
504/SERVICE TAX/ DEMAND/2021-22 dated 12.08.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division,

# . . s y
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

Y The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26A5 for
the Financial year 2014-15 & 2015-16 of the Appellant. Letter dated 15.07.2020
was issued by the Jurisdictional Range Superintendent requesting the Appellant
'to provide information/documents viz. copies of I.T. 'Returns, Form 26AS,
Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual Bank
Statement, Contracts/ Agreements entered with the persons to whom services
provided etc. for the Financial year 2014-15, 2015-16 & 2017-18 (upto June-

2017). However, no reply was received from the Appellant.

3. In absence of data/ information, a Show Cause Notice dated 25.08.2020
was issued to the Appellant, deménding Service Tax and cess to the tune of Rs.
3,47,259/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant. : "

4, The adjudicating authority vide the impugned order confirmed the
.demand of Rs. 3,47,259/- under Section 73(1) along with jnterest under Section
75 of the Act, imposed penalty of Rs. 3,47,259/- under Section 78 of the Act,
impesed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c)
of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that he has truck franéport proprietorship business and he is a
truck owner providing the transportation service to various parties through his
trucks. He has not provided any services which are liable to Service Tax. He
transports the goods without issuing any consignment note and thus his services
are under the purview of negative list as mentioned at Section 66D(p)(i)(A). He
submitted copies of certificate of registration of trucks, Form 26AS and Income
Tax Returns. He also relied upon the decision in the CCE Vs. Kanaka Durra Agro
Oil Products (P) Ltd. - 2009 (3) TMI 130 wherein it has been held that there is no

liability to pay Service Tax on the recipient of the -services in cases of

* srvias,_transportation undertaken by the individual truck operators/ lorry owners.

The matter was posted for hearing on 24.02.2023. Shri Pradyumansinh

@/z Page 3 of 5
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‘ Appeal No: GAPPL/COM/STP/3173/2022
Rathod, consultant appeared for personal hearing and submitted that the

appellant is an individual truck owner and did not issue any consignment note..
Copy of R/C book. Profit & Loss Account, ITR and Form 26AS etc. are enclosed

with the appeal. He requested to set aside the ex-parte order of the
Adjudicating Authority.

74 | have éarefully gone thrdugh the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
‘been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from, :
the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned by passing the ex-parte order.

8. I find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

otherwise.

9. On verification of profit & loss account for the year 2014-15 & 2015-16, it
is seen that there is transport income on which Sefvice Tax has been demanded
in the Show Cause Notice. The Appellant produced copies certificate of
registration for the trucks owned by him. It is his submissioh that he has not
issued any consignment notes, by whatever name called and transported the
goods in his owned trucks. On verification of certificate of registrations
produced by him, it reveals thaf all these trucks are owned by the Appellant. on
verification of Form 26AS, it reveals that no income has been reflected therein.
In the computation of total income submitted with the Income Tax Ret‘urn, _the
nature of business has been mentioned as “SERVICE SECTOR- TRANSPORTER”. On
further verification of profit and loss account, there is mention of transport
income in both the yéar 2014-15 & 2015-16.

“10.  The Appellant stated that he has provided services to transportation of
goods in the trucks owned by him and has not issued any consignment notes etc.
and transportation activity was carried out on oral understand.ing with his
customers. Therefore, it appears that the services provided by him are squarely
covered under Section 66D(p)(i)(A) which is re-produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency; or

(B) a courier agency;”

On plain reading of the above provisions, it is amply clear that services by way

of transportation of good by road excluding services of a goods transportation

@/ Page 4 of 5
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’ Appea‘l No: GAPPL/COM/STP/3173/2022

agency are covered under negative list. As enumerated above, the services
prq\}ided by the Appellant are not as a Goods Transport Agency services.
Therefore, the services provided by the Appellant are well within the ambit of
Section 66D(p)(i)(A) of the Act and h_ence‘the Appellant is not liable to any

service tax.

11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
12.  Sdiaddl gRIgol &1 T8 3rdid &1 FAUeRT SwRied adid 4 fearamarg |

12.  The appeal filed by Appeltant is disposed off as above. ‘

gafda / Attested /0&
’e%gﬂ*}

M (Rra wara RAg)/(Shiv Pratap Singh),

/‘—J—_kﬁ
9. 3, /RS RO H‘QITEF&"I' (3rdrer)/Commissioner (Appeals)
By R.P.A.D. %*’
" | To, , P Aar A,
M/s. Bharatbhai Bachubhai . ST TS HFAON, 5736

Makwana, 5736, Nilkanth Nagar, .
B/h Gayatri Nagar, Ghogha Jakat Aeshs 79N, IET TR & 9,

Naka, Bhavnagar. A HIET SehTd AThl, HTEaAIT |

gfaferd ;-
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