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Appeat No; GAPPL/COM/5TP/732l2023

sreer / oRDER.IN.APPEAL ::

M/s. Bhaitat Nagardas Motka, Wadhwan (hereinafter referred to as

"Appettant") has fited the present Appeal against Order-in-Originat No. 2412021-

22 da1edt17.10.2022 (hereinafter referred to as 'impugned order') passed by the

Assistant comm,issiors central GST Division, surendranagar (hereinafter

referred to as 'adjudicating authority').

2. The faqts of the case, .in brief, are that the lncome Tax Department

shared the third party information/ data 6ased on lncome Tax Returns/ 26A5 for

the Financial year 2015:16 of the Appettant' A letter dated 16.02.2021 was

issued by the Jurisdictional Range Superintendent requesting the Appettant to

provide information/documents for the Financiat year 20'15-16. However, no

reply was received from the Appettant.

,3. ln absence of data/information, a show cause notice dated 21.03i.2021

was issued to the Appettant demanding Service Tax and cess to the tune of Rs.

1,90,675t- under Section 73(1)of the Finance Act, 1994 (hereinafter referred to

ar lth" A.t'; atongwith interest under Section 75 of the Act. lt was atso proposed

to impose penalties under Section 77(1)(ali 78,77(2) and 77(1)(c) of the Act

upon the Appetlant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 1,90,675l- under Section 73(1 ) atong with interest under

Section 75 of the Act, imposed penatty of Rs. 1,90,675l- under Section 78 of the

Act and also imposed penatty of Rs.2,000/- each under Section 77(1)(a) and

77(21 of the Act.

5. Being aggrieved, the Appettant has preferred the present appeat on

grounds that they have provided services of construction of single residential

unit as a part of residential comptex and exempted vide ir. No' 14(b) of mega

exe[nption Notification No. 2512012-Service Tax dated 20.06.2012 and submitted

coBy of contract. The penatty imposed under Section 78 is not correct since they

have not suppressed anything from departJnent. This is a fit case to invoke

Section 80 of the Act and they retied on decision in the case of M/s. Multi Trake

Net Work Vs. CST Delhi. Since they were never liabte to Service Tax, imposition

of penatty under Section 77(1) and T7(21 is not warranted at at[.

6. The matter was posted for hearing on 13{3.2023. CA Rushi Upadhyay

appeared for personal hearing and submitted that the appetlant has provided

service for construction of single residentiat unit, which is exempt from Service

Tax. The agreement, lTR, Form 2645, Batance sheet, profit & loss Account, bank

ment etc. are enc[osed. He requested to set aside the Order- ln'Original and

the appeal.

Page 3 of 5
H--



4
Appeat No: GAPPLI COM/ SrP 1737/ ?023

7. I have carefutly gone through the case records, impugned order and

appea[ memorandum fited by the Appettant. I find that Show Cause Notice had

been issued without verifying any data or nature of services provided by the

Appettant as the same had been issued onty on the basis of data received from

the lncome Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order. lt has been hetd by the

Adjudicating Authority that the services provided by the Appettant is a taxabte .

service in absence of information/ documents, which were neither submitted by

the Appetlant nor they had filed any defense submission and not appeared for
persona[ hearing atSo. The Appeltant on the other hand in the grounds of appeat

as wett as durinj the course of personal hearing, stated that their serviie is
exempted $y virtue of Entry No. 14(b) of the exemption Notification No.

75 I 2012-Sewice Tax dated 20.06.2012.

Others-4O4", copy of profit &'toss for the year 2015-16 wherein constructioi

income of Rs. 13,15,000/- has been mentioned on which the Service Tax demand

has been made by the Department. In Form 26A5 for the year 2015-16, no

income has been reftected. Against construction job-work income, the Appetl.ant

has also incurred expenses tike tabour expense, material purchase expense etc.

At[ these documentary evidences are sufficient to demonstrate that the

,appetlant is a provider of service in respect of construct'ion of single residentiat

unit carried out on the basis of written agreement/ understanding, Therefore, I

am of the considered view that the said activity carried out by the Appettant for

construction of singe residentia[ unit to their two customers is wetl within the

ambit of exemption by virtue of entry No. 14(b) of the Notification No. 25t2012-

Service Tax dated 20.06.2012. Therefore, I find that the Appettant is not liabte

to service tax. Since there is no tiabitity towards Service' Tax, question of

intorest and penatties does not irise.

9. ln view of findings and discussions, I set aside the impugned order and
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8. The Appeltant has produced documents in support of his ctaim of

exemption under Notification No. 25t2012-Sewice Tax dated 20'.06.2012 viz.

copy of contract entered into by the Appettant with the customer Kaitashben

Ramanlal Joshi for construction of a residentiat unit on sub-ptot No. 3/2/2 at

revenue survey No. 2032, copy of computation of total income submitted with
ITR for the year 20'l 5-16 wherein nature of business is mentioned as ,,Buitder

attow the appeat,
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AppeaL No; GAPPLI COM/ STP l73111Ol1

10.

10.

o{fl-d-*-df arir (d o1 rr{ r{fl-f, ol fr{cRr Bqfrdil rfrh t ft qr qrdr t r

*"ffi/kn%uJf,'"""n' is disposed off as above.

qn. *s. *0-qrl R. s. BoRtcHA
gqlEs / Superintendont

R.p*.EiCE trr +r 3i+rg,v"rqir

ty. 3.L)
fifo/(Shiv Pratap Singh),

3iljffr 1ffi/Commissloner (Appeals)

Gra c-drc

qfrRfr:-

1) Eq ryrd, ETg (r{ t-Er +r qd A;idrq rerrE arffi., yrra al.*,3r6?r6rdr

+t am*rft igr
sE."a, a+g ui t-Er *-c eEi i;drq rfqrq ere.fi, fiEt;rrrt gB-fldq,
ffir;rrr +t :nseqfi' q,rffit tgt
3rrt 3tq-*-d, aq qti t-{I s't qd *drq riqrE srffi', t{l?ErrR Eil s{r.qs?Ifi

nffIEt
s6rir+. 3{rg{d, a-q ui t-qr si{ qEi +ffiq raqr( arffi.qustT, gtq-+er6t
3rEnutr"r+arfr fir
enS rr5at

2)

3)

4)

*

To, gU$ I trtij:ii=ls, iiiljkqt
M/s. Bhaitat Nagardas Motka,
Umiya Park, 80- feet Road,
Wadhwan, Supendranafgar-363001.

t-{r *,
n" fifdra arararg qlc+T, Jfrqr cr#,

ao gi-c trs, q-d-atur, gtf,d-rr-363001 I
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