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Date of issue:

oft frer warw g, s (enfiew), Tee g Tl /
Passed by Shri Shiv Pratap Singh,Comiaissioner (Appeals),Rajkot.

wraer & A/

Date of Order: 15.03.2023 15.03.2023
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham:

sfreataafaaTs 57 AT TF 747 /Name & Address of theAppellant&Respondent :-

Dipak Rana Odera Gopalpara, near Asha Pan, Vadi Plot, Ranavav, Porbandar-360575

Tw smzen(erii) 3 i Frg =t Rafrie e # sferrer | arferecor ¥ wwer after 2T T aFaT g1/ :
Any i t];:)erson . ag%‘ieved_ A\ this Order-in-Appeal may file
an appeal to the appropriate authority in the following way.
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e afafrw, 1994 £ a7 86 ¥ siavia Frafafea wrg 7 o wwt g |

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

awﬁarmtlw‘ﬁ?ﬁ%mﬁaﬁmﬂmﬁmw,%ﬁﬁvwaﬁqﬁwmmﬁmaﬁﬁww,w;m?iz,aﬂt-
e e, 7 Redlt, F1 A A0 TRV

The special beach of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

U TR 1(a)ﬁmmwﬁﬁ%m@mmﬁmﬁﬁﬁmwﬁrﬁwmw@wwﬁﬁwmm (Frrm)Ht
afny st fifser, Ry ao, agATEt T SETal AEHETETE- 300yt Y ST AR W/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»¢ Floor, Brizumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

afrefler =TT ¥ €Er ST TR 0T 6 (G FArT IR ER arfier) RrawTaet, 2001, & fraw 6 % sigter Raifo B
T EA-3 Y 7 SRT & =} far o SRy | T § 9 A T ¥ Ty, gt IeTE g At wi s i @t $i ey
ST, F0 5 @ AT IAY F4,5 A T T 50 T TIC 9% EAT 50 HAE@ Y & arfers 7 o w7 1,000/ w74, 5,000/ ¥
srerat 10,000/ - Fﬁmﬁmw?ﬂwﬁrmﬁl ﬁﬁfﬁrwww,ﬁmwﬂaﬁuwaﬁ&mirw
Tfmere ¥ A & el of e o ﬁmﬂﬁh#mzm%mwlmmmw,#ﬁww
ﬁ@ma@q@rﬁ%wﬂﬁﬁwmﬁﬁwm%lmmw@m) ¥ forT ArdeA-u= ¥ &g 500/~ =7 F1 Ruifa
S[ed FHT FTAT 2177 1/

The ag})eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Kule 6 of
Central Excise (A%%eal) Rules, 2001 and shall be accompanied a§mnst one which at least should be eccompanied
by a fee of Rs_1,000/- Rs.5000/-, Rs.10,000/- where arapunt o dutydemand/mtert_:st(penaltyi/re-fund is upto S
Lac., 5 Lac to 50 Lac and above Lac respectively in the form of crossed bank draft in favour of Asst. Registar o
branch of any nominated public sector bank of the ‘i)lace where the bench of any nominated %ubhc sector -ank of
tf.he I?%Ce xsvg(c):;e the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs. /-

ardfrefi mrmaTRiETT ¥ awe afie, e afafige, 1994 i g 86(1) ¥ st fraTEe Brwa, 1994, F fraw 9(1) ¥ aea Fraifa
97 S.T.-5 Ewwﬁﬁ?ﬁﬁmﬁﬁﬁwaﬁmﬁmmﬁw%%@maﬁnﬂ@,wﬁqﬁwﬁmﬁ(zﬁﬁ%wﬁwﬁr
qHTOE £ AT2T) $r7 T ¥ H9 F W TF WA F Ar4, S FArE A ,mﬁwahmww,mlim'mm
F9,5 AT T AT 50 WG T % ddar 50 @ w9 A FfAF § A wwer 1,000 s, 5,000/~ w7 =ar 10,000/~ T4 &7
ﬁr{@wﬂg_{wswzﬁwﬁrm _‘tﬁmwww,mmwﬁmﬁﬁsgﬁmm%mw
EE] .wmmﬁ’tmﬁﬁﬁgﬂzgmﬁmmmﬁqtﬁm FT YOI, 35 $7 I€ €T F T AT e A0
weftefty =TT Y o R § | T are e (W adR) ¥ fore snE e AT 5 0/- =TT FT FAreifte ek s F g !

The appeal ur.der sud section (1) of Section 86 of the Fingnce Act, 1994, to the Ap ellate Tribunal Shell be “led in
quadriplicate 11 Form S.T.5 as prescribed under Rule 9(1) of the 'Service Tax Rules, 1994, and Shall be
accompanied by a_ copy. of the order appealed against (one of which shall be certified_copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
? “5’"}‘. ar less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than
i :,1,,%_ t not exceedin, s, Rs.10,000/- where the amount of service tax & interest demanded 8

Rs. F
» #penaltw]eviéd is more than I s rupees, in the form of crossed bank draft in favour of the Assistent Registr
Y gf"@m ‘bégich:f nominated P\u}ghc Secto':lj)Bank of the place where the bench of Tribunal is situateé. / %pp?%gﬁgfl;
!_, :f’ - made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgea.l under sub section 525 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Comm.lssioneraumcrimng the Assistaat Ccmmissioner or Deputy
Comnnsm\oner of Central Excise/ Service Tax to file the appea! before the Appellate Trilbunal.
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(i) g 11 &t 3 s =
(i) 7T AT Y o 7 o oy
(iii) 7 I et e 6 % st 37 v
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise .\ct, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal ageinst this order shall lie
before the Tribunal cn p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
on

penalty, where penalty e is in dispute, provided the amount of pre-deposit payable wotild be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “ uty Degnzmded” shall include :
4 D

i) amount determined under Section 11 D;
it} amount of erroneous Cenvat Credit taken:
(i) amount tiayable under Rule 6 of the Cenvat Credit Rules
- provided further that to the stay epplication and appeals

. € provisions of this Section shall not igplg
pending before any appellate authority pricr to the commenceraent of e Finance (No.2) Act, 2014,
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Eevision application to Government of India: N ) )
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A revision /gpplicaﬁ(:n lies to the Under Secretary, to the Government of India, Rev:sion Application_Unit,
Ministry of Finance DeggrEtEment of Revenue, 4th Floor, Jeevan Deep Building, Parlian.ent Street, New Delhi-

11000T, under Section of the CEA 1944 in respect of the following case, governed by first pr viso to sub-
section {1) of Section-358 ibid: pe g 8 ¥ e
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In case of any los:?1 of goods, where the loss occurs in transit from a factory to a warehcuse or to another factory

or from one warehouse. to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

sm?r%smgv:ﬁﬂ.i'?mg!:reh\ﬁﬁahwz%mr%ﬁ%ﬁﬁwﬁmﬁwwﬁﬁﬁwwgm%@z(ﬁﬂz) ¥ AT
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In case of rebate of duty of excise on goods exported to any country or territory ocutsid= India of on excisable
material used in the manufacture of the goods which are exported to any country or terr:tory outside India,

tt%wtﬂ—aﬁaﬁrwﬁf%ﬁmmﬁfw,ﬁmm FT 77 Fraf G g
In case of goods exported outside India export te Nepal or Bhutan, without payment of dutv,
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such orcer is %assed by the Commissioner (A opeals) on or after, the
date appointed under Sec. 109 of the Financs (No.2) Act, 1998

ITOF AaET ¥ &7 9P wo dear EALR #, 1 ¥ o o (wﬁ?r)ﬁirm?-ﬁ,gom, ¥ fgw o % swdia Afafe g, @
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%Dﬁ\FFﬂTW{W Fieffam, 1944 Ft a7 35-EE ¥ e Ruif 7= &7 w=rwft F A F 2R 7 TR-6 4w s 7 ard
H :f

Thgq;ab'ove apIplicau'on shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed agamst is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evitencing payment of prescribed fee as prescr:bed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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Th ision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
La'i‘3 tl;l?‘l?esslg g.nc‘l) %:!;C 1%)00 /- where the arrll)ount im{)lvedcis more ﬂl-‘l{l Rupees One Lac. P
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anner, not in € Iact that the one appeal to the Appellant Tribunal or the one a 0
Iélerilugf Grc‘)%t. Asstﬁ? casge may be, is filied fo avgll()i scriptoria \E'grk if excising Rs. 1 lakh fee %1? Rs. 100/- for
each.

TAEANT =Y e afofam, 1975, & HLTAT-1 ¥ ATAT YA AT UH T g 5 9fy 7o Fruffea 6.50 =77 @7
ST [ e o g =i
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Attention is also invited to the rules covering these and other related matters contained :n the Customs, Excise
and Service Appellate Tribunal (Procedure) Kules, 1982,
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gg:wﬂfe g%a %Y':lite detailed and latest provisions relating to filing of appeal to the higher 1ppeilate authority, the
appellant may refer to the Departmental website www.¢ €C.Zov.In.
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Appeal No: GAPPL/COM/STP/989/2023

-: 3rdfer 3meer / ORDER-IN-APPEAL ::

M/s. Dipak Rama Odedara, Ranavav (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
AC/JND/627/2022-23 dated 18/27.01.2023 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, _Junagadh

(hereinafter referred to as ‘adjudicating authority’).

i The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 of the Appellant. Letter dated 12.10.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
" information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2015-16. However, no reply was received from the

Appellant.

3. In absence of data/information, a Show Cause Notice dated 21.12.2020

’ was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
18,30,241/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed to impose penalties under Section 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
18,30,241/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 18,30,241/- under Section 78 of the Act, imposed penalty
of Rs. 10,000/- each under Section 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the they are providing the service related to government
contractor and construction of a road, bridge, tunnel or terminal for road
transportation for use of general public which is exempt as per Notification No.
25/2012, entry No. 13(a) & 29(h). They have provided services related to
government sub-contractor. The Adjudicating Authority was not justified in
confirming the demand of alleged Service Tax. They have already submitted the
response to Show Cause Notice on 21.01.2021 through email and they submitted
screenshot as proof. The Adjudicating Authority erred in confirming the demand,
interest and imposing various penalties. The opportunity of being heard was not
_considered in actual as the personal hearing notice were not received by them

- 5"-:'"";~.:"hq = - . s
f’i'f;ffgff"""ﬂnce_the address available with the department was old residential house.
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6. The matter was posted for hearing on 09.03.2023. CA Suresh S. Tejwani

appeared for personal hearing and submitted that the appellant provided works

contract service as sub-contractor to the main contractor whose services are

exempt from Service Tax. In view of this, he claimed exemption from Service

i

Tax vide Sr. No. 13(a)/ 29(h) of the Notification No. 25/2012-Service Tax. He ;

submitted a set of documents in a file to support his case and reiterated the
submissions in the appeal. He requested to set aside the Order-In-Original and to
allow the appeal.

7 | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. I find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order without considering the submissions of the Appellant.

9. It is the contention of the Appellant that the services provided by them in
the capacity of sub-contractor were exempt by virtue of Sr. No. 29(h) of the
Notification No. 25/2012-Service Tax dated 20.06.2012 (here-in-after referred to
as ‘the said Notification’) since the services provided by the main contractor
were exempt by virtue of Sr. No. 13(a) of the said Notification. The Appellant
earned the contract income as.detailed below:

Sr. No. | Income received from Amount in Rs.

1 Nagar Palika Ranavav 2926773

2 Classic Network Pvt. Ltd. 4888768

3 Larsen & Toubro Ltd. 4465000

4 Miral Infrastructure 335974

5 Sanghi Industries Ltd. 5840
Total 12622355

The income-wise discussions and findings are as under:

9.1  For the income received from Ranavav Nagar Seva Sadan, the Appellant

produced two work orders both dated 04.04.2015 for supply of paver blocks and

for supply of cement. In support, the Appellant also produced copies of relevant |
Bills wherein there is mention of supply of the goods to Nagar Palika, Ranavav.

Since the income earned by the Appellant is supply of goods, the same is out of
purview of Service Tax as there is no service involved therein. Thus, | find that
the Appellant is not liable to Service Tax on the income earned from Nagar

Palika, Ranavav.
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9.2 With regards to income earned from Classic Network Pvt. Ltd., the

Appellant produced the copy of Turnkey Work Order No. 01/2014-15 issued by
Public Health Works Division, GWS&SB, Porbandar for Ranavav Water Supply
Project work including design and build contract of water treatment plant, rising
main, gravity main, distribution system, UG sump, Pump house, ESR, compound
wall and electro mechanical works including 12-months O&M in terms of Tender
ID No. 137340. The Appellant carried out the above work as sub-contractor to
M/s. Classic Network Pvt. Ltd. Since the work allotted to the main contractor is
for water supply which is exempt by virtue of Sr. No. 12(e) of the said
Notification, the services provided by the Appellant as sub-contractor is also
exempt by virtue of Sr. No. 29(h) of the said Notification. Therefore, | am of
considered view that the Appellant is not liable to Service Tax on the income

earned from M/s. Classic Network Pvt. Ltd.

9.3  With regards to income earned from M/s. Larsen & Toubro Pvt. Ltd., the
Appellant produced the copy of LOI No., PB/UC/Porbandar Package/843 dated
14.10.2013 for Tender of Porbandar Package- the works include Porbandar Under
Ground Drainage Project (UGD), Chhaya Town UGD, Kutiyana Town UGD &
Chhaya Water Supply Project with M & R of 24 months of UGD Projects & 12
months for water supply project, in terms of e-tender I. D. No. 118948. The
Appellant carried out the above work as sub-contractor to M/s. Larsen & Toubro
Pvt. Ltd. Since the work allotted to the main contractor is for under grou'nd
drainage and water supply which is exempt by virtue of Sr. No. 12(e) of the said
Notification, the services provided by the Appellant as sub-contractor is also
exempt by virtue of Sr. No. 29(h) of the said Notification. Therefore, | am of
considered view that the Appellant is not liable to Service Tax on the income

earned from M/s. Larsen & Toubro Pvt. Ltd.

9.4 With regards to income of Rs. 3,35,974/- earned from M/s. Miral
Infrastructure, the Appellant produced bills wherein they have supplied bricks
etc. Since no service is involved and the consideration was for supply of goods,
the Appellant is not liable to pay Service Tax on the said amount received from
M/s. Miral Infrastructure. Likewise, the income of Rs. 5,840/- earned from M/s.
Sanghi Industries Ltd., the Appellant has not produced any documentary
evidences. However, both this income is under threshold exemption of Rs. 10
Lakh. The Appellant produced the copy of Income Tax Return for the year 2014-
15, wherein the sale of services is Rs. 4,56,200/- only. Thus, | am of considered
view that the Appellant is eligible for benefit of threshold limit as per
Notification No. 33/2012-Service Tax during the period under reference and they

are not liable to Service Tax on the income earned from the above mentioned
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10. In view of the above, | set aside the impugned order and allow the allow
the appeal filed by the Appellant.

1. Uiadmal gRI s @t 173 3rdiet BT AueRT Iuled add A fFaromar g |

11. The | filed by-Appellant is disposed off as above.
/ Atteste

\ ﬁ% ] 5 A%
. 3. ,n.,?Tp\ S BORICHA (Rra wara f&g)/(Shiv Pratap Singh),
ANNFH/ S tendent

. ) 3, wrortz TGFA (3TIeT)/Commissioner (Appeals)
By R.P. A DuCUI Appeals, Rajkot

To, Jar 7,
M/s. Dipak Rama Odedara,
Gopalpara, Near Asha Pan, Vadi #. &9 AT IS, TTATT, HTM

Plot, Ranavav, Porbandar-360 575. | 9= & 9r¥, drd tdie, JUTETE,

9REeX - 360 575 |
1) AT IYFT, TG TG FAT I TG FeAE 309G Yoeh, ORI &, HEHGEE
& STARRT 8|

2) YA, TG TE WA W Td KT 3cUIE Yo, HIGAHR YT,
HGTIR T 3HaRTH FHIAATE! ¢

3) W HIFT, I Ud HAT I Td $F01T 3cUG Yoh, HIGHR H IEeTH
FRIETET &

4) WEEH YA, I UG {1 W U6 $Fpd 3c¢UG YoF AVSA-SFANG I
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