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Appeal No: GAPPL I COM I 51D / 252t ZOZ2

3r+r srhr / onoER-IN.APPEAL ::

The Assistant Commissioner, CGST Division, Bhavnagar-1 has fited Appeat
No.GAPPL/GOMlsrDtzs2/zozz behatf of the commissioner, centrat GST &
central Excise, Bhavnagar (hereinafter referred to as .,Appettant-Department,,)

in pursuance of the direction and authorization issued under section g4 of the
Finance Act, 1994 (hereinafter referred to as 'Act') against order-in-originat
No. 456/5ERVICE TAX/DEMAND / zoz2-23 dated 09.08.2022 (hereinafter referred
,to as 'impugned order') passed by the Assistant Comqissioner, Centrat GST

Division, Bhavnagar'1 (hereinofter referred to as 'adjudicating authority') in the
case of M/s. Palitana sugar Milts Pvt. Ltd., Bhavnagar (hereinafter referred to as

'Respondent'),

2. The facts of the case, in brief, are that the information shared by Centrat

Economic lnteltigence Bureau, New Dethi (hereinafter referred to as ..CE|B,,)

with Directorate General of Goods & Services Tax lntettigence (hereinafter

referred to as "DGGl") inter-atia indicated that search and seiiure proceedings

were conducted by DGIT (lnv.), Unit-l (3), lncome-Tax, Ahmedabad on

25.02.20'16 at M/s. J. P. lscon Group and reportedty unearthed evidences of

receipt of Rs. 3229.04 Crores and more. lt was further reported that evidences

of receipt of substantia[ cash by the group were unearthed indicating that in

respect of sale of units, the group was receiving sate consideration in cash in

addition to the amount received by cheque and the satg deeds for the same

were made only for the amount paid through cheque. The information further

reveated that onty the amount paid through cheque was accounted for in the

books of account of the firms of M/s. J. P. lscon Group and the cash component

was never recorded in their books of account. lnformation further indicated that

the Respondeht was one of the companies of M/s. J. P. lscon Group, covered

during the above search and seizure proceedings on 25.02.2016 and evidences of

cash receipts were atso found and seized in respect of the Respondent.

2.1 lnformation shared by the CEIB indicated that the Respondent had evaded

Service tax by way of adopting the modus of recovering of substantiat part of

the taxabte value of their services in cash from their c[ients and not accounting

the same in their regular books of accounts. Consequentty, such unaccounted

receipts were neither considered for computing the taxabte vatue for fiting their

S.T.-3 returns not the appticabte Service Tax was paid on such cash receipts. lt

was also verified that the Respondent were not registered under the erstwhite

Service Tax regime and had not filed their statutory S.T.-3 returns resutting into

non-payment of appticabte Service Tax even on the vatued accounted for and

recorded in their books of accounts. Accordingty, inquiry was initiated against

the Respondent by DGGI, Ahmedabad Zona[ Unit and an inspection of records

\::
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was conducted at their office Premises on 08'07'2019

2.2 The lncome Tax Department had provided the documents/ evidenies

inctuding soft coy of excet files seized by them during search proceedings

conducted at M/s. J. P. lscon Group on 25'02'2016' Scrutiny of documents/

.evidences received from lncome Tax department reveated that the Respondent

had received amount in cash to the tune of Rs.4,02,85,875/- from their buyers

for sale of units in their project 'lscon Parasma'hi', which was not accounted by

them in their books of accounts. scrutiny of records submitted by the

Respondent during investigation reveated that they had coltected amount as

'advance' to the tune of Rs. 1,19,89,337/' during the period October-14 to June'

17 from their buyers for sale of units in their project 'lscon Parasmani' as

recorded in their books of account. lt was reveated that the above amount was .

cotlected by the Respondent for providing taxabte services by way of

'Construction of comptex, buitding, civil structure or a Part thereof in respect

of sate of units in their project 'lscon Parasmani', wherein booking amount was

received prior tb obtaining 'buitding usage' ("8U") permission from the

competent authority.

,2.3 lnvestigation reveated that the Respondent had rendered taxable service

to the tune of Rs. 3,79,58,237 l - during the period October-14 to June-17 by way

'of "Construction of comptex, building, civil structure or a part thereof" which

included amounts cotlected in cheque as well in cash from their buyers in

respect of sate of units in their project 'lscon Parasmani', Substantiat part of

consideration was received prior to obtaining 'buitding usage' permission from

the competent authority. Despite rendering the above taxabte services, the

Respondent faited to get themsetves registered with the erstwhite Servjce Tai '

department and thereby, evaded payment of appticable Service Tax to the tune

of Rs. 13,43,931/- on the above taxabte services rendered by them during the

period October-!4 to June-17. Investigation further reveated that the

Respondent had received taxable services namety "Legal Consultancy Services"

and "security Services" totatty vatued at Rs. 19,51,480/- and Rs. 2,58,750/-

respectively during the period 0ctober-2014 to June-2017 on which they were

required to pay Service Tax amounting to Rs.2,71,589/- and Rs. 32,351/-

respectively under reverse charge mechanism in .terms of Notification No.

30/20'f 2-Service Tax dated 20.06.2012.

2.4 During the course of investigation, a statement of Shri Venkataramana

Ganesna, authorized signatory of the Respondent was recorded wherein he inter-

alia admitted on behatf of the Respondent that the evidences provided by thq

lncome Tax department pertains to their project 'lscon Parasmani', seized by

the lncome Tax f m the office premises of 'lscon Parasmani' during search

-:y
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proceedings conducted on 25.02.?016. He admitted receipt of cheque amount
shown in the evidences with some viriations but denied receipt of cash amounts
shown in the evidences. He atso admitted the faiture of payment of Service Tax
tiabitity in respect of the amount received from their buyers from sate of units in
the project 'lscon Parasmani' as recorded in their books of account and service
Tax payiibte under reverse charge mechanism in respect of .,Legat consurtancy
service" and "security service'for the period from october-2014 to June-2017.

3. The investigation cutminated into issuance of a show cause Notice dated
26.09.2020 by Deputy Director, DGGI, Ahmedabad to the Respondent,
demanding Service Tax and cess to the tune of (i) Rs. 13,43,931t- on

'Construction of complex, building, c.ivil structure or a part thereof,, (ii) Rs.

2,71 ,589/. on "Legal Consuttancy Services,'and (iii) Rs. 32,351/- on .,security

Services" under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter

referred to as 'the Act') atongwith interest under Section 75 of the Act, lt was

atso proposed to impose penatties under Section 78, 77(1)(a1,77(1)(b), and

77(1)(c) of the Act upon the Respondent. lt was atso proposed to impose penatty

under Section 78A of the Act upon Shri Pravin T. Kotak and Shri Jayesh T. Kotak,

both directors of the Respondent.

4. The adjudicating authority vide the impugned order confirmed the

demand of (i) Rs. 3,26,152/ - on 'Construction of complex, buitding, civit

structure or a part thereof', (ii) Rs. Rs. 2,71,5891- on "Legal Consuttancy

Seryices" and (iii) Rs. 32,351/- on "Security Services" under proviso to Section

73(1) of the Act atong with interest under Section 75 of the Act, imposed penatty

of Rs. 6,30,092/- under Section 78 of the Act, imposed penatty of Rs. 5,000/-

each under Section 77(1)(al & 7/(1 )(b) of the Act. The Adjudicating Authority

dropped the penalty under Section 77(1)(c) of the Act and atso dropped the

penatty under Section 78A of the Act upon Shri Pravin T. Kotak and Shri Jayesh

T, Kotak, both directors of the Respondent.

5. Being aggrieved, the Appellant-Department has preferred the present

appeal on various grounds as stated betow:

(i) The Adjudicating Authority erred in dropping Service Tax demand of Rs.

9,19,780/- erroneousty since the evidence shared by the lncome Tax i.e. Excel

Fite titted "lscon Parasmani" stated dated 23.02.2011.x[s comprising of excel

sheet record by the lncome Tax Department during such proceeding conducted

on 25.02.2016 suggest that the Respondent had received substantiat part of

consideration in cash from the buyers for setl of unit in their project "lscon

Parasmani" which is shown as "CASH AMT" and "CHEQUE AMT", the said sheet

-cgntain summary of all units of their project "lscon Parasmani" which represent

totht gross taxabte value of unit received bifurcated into two equat parts. i.e.

Page 5 of 20
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cash & cheque and produced scanned image of said excet sheet'

(ii) Detaits corltained in the excet sheet are matching with the detait

avaitab

shown

te in the corresponding sate deed for the respective unit; that amount

in the cheque amount cotumn atso matching with the corresponding unit

iedger except some variations' lnvestigation carried out suggest that Shri

VenkataramananGanesnaadmittedinhisstatementbeforetheproperofficer

that the statement was prepared by their ex emptoyee Shri Atok Upadhyay for

their project "lscon Parasmani" at the time of commencement of the said

project; that cheque amount refers to the amount receivabte by the Respondent

'through cheque from the buyers for sale of unit in the said project' lnvestigation

further suggest that detaits contained in the Excet sheet were atso verifie( .

tedger/ sa[e deed in the cash amount is nothing but the amount receipt in cash

from buyer of the unit in the said project in tieu of taxabte services provided by

them; that simitar evidence was seized by the lncome Tax Department in respect

to the project lscon Platinum Phase l, developed by M/s. J. P. lscon Pvt. Ltd.

(main concern of J. P. Group); statement of shri venkataramanan Ganesna

recorded to this effect and which are part of the show cause Notice corroborate

the similar modus operandi. Therefore, it is beyond doubt that amount received

as mentioned in the excet sheet as detaited in the Annexure-A to Show cause

Notice which are not recorded in the books of account form part of the gross

amount charged by the Respondent from their buyers' As per the provisions of

Section 67 of the Act, gross amount charged include payment by cheque, credit

cqrd, deduction from account and any form of payment by issue of credit notes

or debit notes and book adjustment and any amount credited or debited, as the .

case may be to any account, whether catled suspense account or by ariy other

name in the books of account of a person tiable to pay Service Tax, where

transaction of taxabte service is with any associated enterprise. Therefore, the

Adjudicating Authbrity appears to have grossly erred in not inctuding the amount

shown in the Annexure-A of the Show Cause Notice as amounts not recorded in

the books of account and fasten levy of Service Tax on the said amount. Despite

the fact that Annexure-A to the Show Cause Notice ctearl.y shows that an amount

of Rs. 2,59,68,900/- had to be included in the gross taxabte vatue, the

Adjudicating Authority erred in hotding otherwise and Service Tax amounting to

Rs. 9,19,780/- has been erroneousty dropped;

(iii) The Adjudicating Authority has atso erred while not imposing any penalty

ori the directors of the Respondent, as non'payment of Service Tax, by not

getting themsetves registered under Service Tax and thereby not filing S.T.3 .

returns resutted in evasion of payment of Service Tax under the directions of

both the Directors of the Respondent. Att these acts of omission and commiss'ion

ri Pravin T. Kotak and Shri Jayesh T. Kotak constitute anon the part of S

:tliLz
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offence punishabte under the

Appettant-Department argued

Appeat No: GAppL/COM/STD/252/2022

of Section 78A of the Act. The

impugned order passed by the

provisions

that the
Adjudicating Authority to the extent of dropping the demani of service Tax of
Rs. 9,19,780/- in respect of income earned and not imposing penatty on both
Directors is not proper, correct and tegat and hence tiable to be set aside.
6. The Responrlent fited cross objection vide email dated .16.5.2022, inter
o/io, contending that,

6.1 Appeal against the OIO without proper reasoning and grounds is. not
maintainabte as the same doesn't contain any bona-fide or sound reasons and
grounds how the amount received by cheque by respondent are taxable, where,
the reason and evidence is soul of any demand. The appeat is sought without
considering any submission. Therefore, the non-speaking Appeat without proper

reasons being spelt out would be bad in law and would be tiabte to be quashed.

They retied on foltowing case [aws:

> COA/V\UNICATION WORLD VERSUS COMIVISS|ONER, TRADE AND TAXES

AND ANR. [2016 (8)TMt 25 - DELHT H|GH COURI]

> A/$RIT FOODS VERSUS COt'A/vllSSlONER OF CENTRAL EXCISE, UP [2005

(10) TMt 96 - SUPREME COURTI

F M/s Shubham Electricals Vs. Commissioner of Service Tax, Rohtak

> M/S. JEEVAN DIESELS AND ELECTRICALS LTD. VERsUs THE

COMMISSIONER OF CENTRAL EXCISE, THE CUSTOMS, EXCISE .AND

SERVTCE TAX APPELLATE TRTBUNAL [2018 (11) TMt 7Z4 - MADRAS HIGH

couRTj

> COMMISSIONER OF CENTRAL EXCISE, MADURAI VERsUs FENNER (INDIA)

LTD. [2013 (12) TMr 1460 - MADRAS H|GH COURT]

ln nutshetl, the contention of the Respondent is that atlegation of .cash amount

receipt without any proper reasoning or evidence is not sustainabte,

6.2 No corrbborative evidence is produced by the Department to show that

the Respondents have received unaccounted cash towards provision of

construction service during the disputed period, The above demand has been

raised on the basis that the respondent had cottected a cash amount of Rs.

4,02,85,875/- during the period from October 14 to June 17 in respect of the

project "lscon Parasmani" and no service tax was paid on such cash amount.

While coming to the said conctusion, the revenue has relied on the .xts sheets

provided by lncome Tax department. They deny the atlegations in the show

,cause notice regarding the cash receipts and additional. cheque amount. The

revenue has relied upon the proceedings initiated by the lncome Tax

department. The most outstanding fact to be noted is that there was no
:'\' .'unaccounted cash seizure during the search conducted by the lncome Tax

Page 7 of 20
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a cash amount is under

consideration, it is strange that not a singte rupee of unaccounted cash was

found during the search operations conducted by the lncome Tax department'

This fact points out to the inescapabte conclusion that Respondent had not

indulged in any sort of cash deating with the customers' The records maintained

in the computer are not admissible as evidence in absence of any corroborative

evidence regarding receipt of on-money' ln the facts of the case' leave atone

othercorroborativeevidence,eventheso-calledauthorofsaid.x[ssheetshas

not been examined and no statement of the author of 'xls sheet has been

recordedbytheinvestigatingofficers.ltisatsonoteworthythatthe.x[sshedts.

mentions the names of the buyers' and in such a situation, the' investigating

officers could very wett have extended the inquiry at the customer's end. lt is

pe=rtinent to note that the investigating officers have not attempted to contact

any of the customers' and no statements of the customers have been recorded.

without such exercise, the .xts sheets cannot be taken at their face vatue.

Hence, they strongty deny any receipt of cash and any additional receipt in

cheque as atteged in the show cause notice. lt is very strange that the

department added vatue of Rs- 51 .40 Lacs as additionat cheque arnount without

pointing out any receipt entry in bank account or books of account. such

attegation can be made onty based on proof and corroborative evidence, merety

on the basis of xts sheet, how can additional cheque amount which is not

received anywhere in books of account can be considered in the taxabte vatue. '

6.3 As mentioned above, the search was undertaken on entities of J P lscorl= '

grbup entities and, similar excel sheet as wetl as loose papers were seized by the

lncome Tax Authorities. ln J.P. lscon Pvt. Ltd. Appeat at Appettate Tribirnal was

soulht and the said matter has achieved finatity in favour of J P lscon in the case

of J.P. ISCON PW LTD, JATEEN GUPTA, JAYESH K KOTAK, AMIT B GUPTA, AND

pRAVtN T KOTAK VERSUS C.C.E. -AHMEDABAD-I [2022 (3) TMI 1320 - CESTAT

AHMEDABAD].

6.4 The judiciat principles regarding the evidentiary value of such documents

have been clearly spelt out in the foltowing case [aws:

Kashmir Vanaspati P Ltd. as reported at 1989 (39) ELT655 (T)

Laxmi Engg. Works reported at 2001 (134) ELT 81 1 (T)

The above judgment was approved by the High Court of Punjab & nuryuT 
.

as reported at 2010 (254) ELT 205 (P&H)

Gurpreet Rubber lndustries reported at 1996 (82) ELT 347 (T)

Universat Potythetene lnd. reported at 2001 (130) ELT 228 (T)

affirmed by the Patna High Court as reported at 2011 Q70\
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ELT 168 (Pat) which was further affirmed by the supreme court as reported at
7016 (342) E.L.T. A226 (S.C.)

, - ., _,!. lAtx pr+inE?siy*:r \r, *idtrrErirt Bd4
Al[ the above cases point out to the singte'fact that entries in the .xls sheets
cannot be considered as evidence in absence of corroborative evidence. rn the
facts of the case, not a singte statement of the customers whose names are
appearing in the .x[s sheets has been recorded so as to corroborate the theory
that the amount as shown in cash has been indeed remitted in cash to us. The

revenue'has merely jumped to the conctusion that we are in receipt of cash

amount without even bothering to get a confirmation from a single custorner.

Atso, the statement of the author of the .xts sheets has not been recorded.

Thus, the .xls sheets cannot be considered as evidence. As regards the

statement of Shri Venkataraman Ganesna is concerned,, he has categoricatty

denied about any payment received in cash towards consideration for the

proj'ect "lscon Parasmani".

They ptaced retiance on the decision in the case of Common Cause & Others v.

Union of lndia.&. Others, passed in lA No. 3 and 4 of 2017 in W.P. (Civit) No. 505

of 201 5.

ln tight of the above, they submitted that the entire case of the Department of

unaccounted cash receipts by the Respondents, which has been based on loose

papers recovered by the lT Department in their investigation is whotty arbitrary

and bad in [aw. The Respondents ptace reliance on the decision of Samta Khinda

v. Asst. Commr. of lT reported at 2015 (11)TMl 1366 - ITAT Delhi. Retiance is

also placed on the fotlowing cases:

' . Ruby Chtorates (P) Ltd. v. CCE, 2006 (204) ELT 607 (Tri-Chennai)

. Charminar Bottting Co. (P) Ltd. v. CCE, 2005.(192)ELI 1057

o Nagubai Ammal & Others v. B. Shama Rao, AIR 1956 SC 593

. CCE v. Ravishankar lndustries Ltd. 2002 (150) E.L.T. 1317 (Tri. -

Chennai)

o Kashmit Vanspati (P) Ltd v, CCE 1989 (39) E.L.T. 655 (Tribunat)

. Shabroc Chemicats v. CCE 2002 (149) E.L.T. 1020 (Tri. - Det.)

T.G.L. Poshak Corporation v. CCE 2002 (140) E.L.T. 187 (Tri.

Chennai)

6.5 The demand of service tax cannot be confirmed merely on the basis of a

statement of the emptoyee of the Respondents' company. There is no

corroborative evidence produced by the Department to show that the

Respondents have received unaccounted cash towards provision of atleged

construction services during the disputed period. ln this regard, the Respondents

:-d

Hq
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ptace reliance on the decision of Godavari Khore Cane Transport Co' v' CCE

reported in 2013 (29) STR 31 (Bom')' ln tight of the above' it is submitted that

meretyonthebasisofstatementsofemptoyeeoftheRespondents'company'

the demand of service tax cannot be confirmed against the Respondents'

6,6 Service Tax demand cannot be proposed to be recovered merety on the

basis of investigation done by the lncome Tax Department against the

Respondentsv/ithoutanindependentinvestigationtoestabtishthattheamount

is towards taxabte services provided by the Respondents. Retiance in this regatd

is ptaced on the recent decision in the case of N.R. Agarwat lndustries, Ltd. i: '

CCE & 5T, Surat reported in 2021 (11) TMI 243 - CESTAT Ahmedabad, Deltax

Enterprises v. CCE, DeLhi-1, 2018 (10) GSTL 392 (Tri-Det.), Kipps Education

Centre, Bathinda v. C.C.E., Chandigarh - 2009 (13) S'T.R.422 (Tri.-Det.),

Commissioner v. l{ayfair Resorts - 2011 (21\ S.T'R. 589 (T), Commissioner v.

Mayfair Resorts, 2011 (22) S.T.R. 263 (P e H), CCE, Ludhiana v. Zototo

-lndustries, 2013 (2941 E.L.T. 455 (Tri.-Det.), Further retiance is a[so ptaced on

the fottowing cases in this regard:

. Trikoot lron and Steel Casting Ltd. v. Commissioner, 2015 (315) ELT 65

o CCE v. Havukat Tea & Produce Co. (P) Ltd., 2011 (267) ELT 162 (Mad.)

o Commissioner v. Havukal Tea & Produce Co. (P) 1td.,2018 (361 )

E.L.T. A82 (s.C.)

o Girdhari Lat Nannelal v. Sates Tax Commissioner, (1976) 3 SCC 701

ln tight of the above, they submitted that the service tax demand bised on

lncome Tax assessment order is erroneous and unsustainabte in eye of [aw. The

position that service tax tiabitity was based on receipt of consideration for

service is an acceilted tegat position.

6.7 The onus of proof ties on the Department to prove that the Respondents

have received alteged cash receipts from buyers during the disputed period. This

onus has not been discliarged by the Department in the present case.

:x
s
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6.8 Entire consideration received after issuance of comptetion certificate are

not taxable. As per Ctause (b) of Section 66 E of Finance Act, Service tax is

payabte on the construction of comptex services onty if whote or part

consideration is received prior to the issuance of comptetion certificate by the
,i*

competent authority. Hence, where the entire consideration 'is received after 
.

issuance.of completion certificate, no service tax is required to be paid on such

consideration. Proportionate Exemption (Abatement) on account of Land Value

inctuded in the consideration for construction services to be exctuded. Central

Government has exempted taxable seryices of aggregate value not exceefling

ten lakh rupees in any financial year from the whole of the service tax leviabte
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thereon under section 668 of the said Finance 0.,. ii"t,ir*"ir;;;;;;;,
which was availabte to atl service providers vide Notification No. 6/2005-sr
dated 1.3.2005 as amended from time to 'time and tait ernended vide
Notification No. 33/20't2- sr dated 2oto6tzo1z. where during any financia( year
vatue of taxabte service does not exceed Rs, 10 Lacs, no service tax is required
to be paid. As per above carculation, value of taxable suppties is catcutated as

Rs. 5.90 Lacs and hence, there can. be no service tax on outward construction
services provided. Retiance is ptace by respondent in this regard on Ranjeet
Sharma vs commissioner of central Excise & sr, Raipur vide 2019 (7) rMr 6g -

CESTAT NEW DELHI.

1. Shri Ashok Kumar lvlishra vs. CCE &.57, Allohobad [Final Order No.

71841t2017-Cu(DB) dt. 0t t 12/20171;

2. lAls. Aryovrat Housing Construction (p) Ltd. Vs. CCE &. ST, Bhopol

. [Finol Order No. 50672-50673t2018 dt. 15.01.2018];

3. Alok Pratop Singh ond others vs. CCE, A,llohabod [Finat Order No,

72407-724 I t I 201 I dt. 5. 1 o. 201 8l

6.9 Service tax on Reverse Charge Mechanism on Legat Services. As demanded

in show cause notice, service tax of Rs. 2,7'1,589/- is demanded on legat

expenditure of Rs. 19,5'1,480/- incurred during the year 2014-15,2015-16 and

2016-17. lt is submjtted that as per clause no 6 (b) of mega exemption

notification no2512012-5T dated 01-07-2012, services provided by an advocate

is exempted for any business entity having turnover of less than Rs. 10 Lacs in

preceding financiat year. As submitted, taxable turnover of the respondent has

not exceeded Rs. 10 Lacs in any of the year from 2014-15 to 2015-16, tegat

service received from advocates or firm of advocate wltt be exempted from

service tax.

6fi Considering our above entire submission, it can be deduced that the

respondent is not required to make payment of service tax on construction

services and tegat services. Hence, the respdndent is tiabte to make payment of

service tax under reverse charge on security services.

6.11 The SCN has to be adjudicated within a maximum period of 1 year. Since

the present SCN has not been adjudicated within one year from the date of

notice i..e. 29.06.2020, the present SCN cannot be adjudicated at this stage.

Retiance in this regard is ptaced on the decision of Sunder System Pvt. Ltd. v.

Union of lndia & Ors. reported in 2020 (1) TMI 199 - Dethi High Court. 'The

Respondents submit that the impugned appeal shatl be liabte to be set aside on

this ground alone.

6.12 ln the present case, the ctassification of the activity of construction of

Page 11 of 20
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commercial units/shops undertaken by the Respondents as 'construction of

complex seryice' in terms of Section 66E(b) of the Finance Act' 1994 is not

sustainabte.

6.13Sincethedemandofservicetaxisraisedundererroneouscategory'the

sameisnotsustainabte.lnthisregard,retianceisptacedonthedecisionofRea[

Vatue Promoters Pvt. Ltd. v. Commissioner of GST & C'Ex' Chennai' reported in

2018 (9) TMI 1149. ln tight of the above, they submitted that the demand of

seryice tax in the present case raised without identifying the proper category o? '

service is bad in taw'

6,14Withoutprejudicetotheabove,theysubmittedthatirrespectiveofthe
classification under 'works contract seryice' or 'construction of industriat,and

commercial comptex service,, the demand of service tax on the amount charged

by the Respondents for sate of ftats/shops is not sustainable in view of the

decision of the Hon'bte oetni High court in the case of Suresh Kumar Bansa[ v-

Union of lndia,2016 (43) STR 3 (Det). They submit that the tiabitity of the

Respondents is to be computed by assuming the vatue of tand as 70% of the

amount attegedty collected by them as advances during the disputed period.

6.15 Without prejudice to above demand is barred by timitation' No

suppression of facts by the Respondents. ln this regard, the ptaced reliance on

the following cases:

r Padmini Products v. CCE 1989 (43) ELT 195 (SC)

. CCE v. Chemphar Drugs & Liniments 1989 (40) ELT 276 (SC)

. Gopal Zarda Udyog v. CCE 2005 (188) ELT 251 (SC)

o Lubri-Chem lndustries Ltd. v. CCE 1994 (73\ ELT 257 (SC)

Anand Nishikawa Co Ltd v. CCE, 2005 (18E) ELT 149 (SC), wherein the

court held as under:

Padmini Products Limited v CCE, 1989 (43) ELT 195 (SC).

ln tight of the above, they submitted that the entire demand is beyond the

period of limitation under Section 73 of the Finance Acl, 1994. The extended

period of limitation is not invokabte in the present case.

6.16 No penatty under Section 78 is appticabte. They submitted that for

imposing penatty under Section 78 of the Finance Act, 1994 there shoutd be an

intention to evade payment of service tax, or there should be suppression or

conceatment of material facts. The Respondents have provided att the detaits as

and when desired,by the Department vide the letters to the Department and the

Respondents at no point of time had the intention to evade service tax or

suppressed any fact witfutty from the knowtedge of the Department. They inter

. Page '12 ol 20N)r
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.alia ptace reliance upon the fottowing decisions to submit the information is
avaitable on record, no suppression can be alteged on the assessee;

(a) suvikram p'tostex pvt. Ltd. v. cci, Bo;;;io;r" -'tti zooa*f)isl ELT 2s2 (T)

(b) Rollis tndio Ltd. v. CCE, Surot 2ffl6 (201) ELT 4Zg (T)

(c) Patton Ltd. v. ccE, Kotkoto - v 2006 (206) ELT 496 (T)

(d) CCE, Tlrupoti v. Sotguru Engineering &. Consultants pvt. Ltd. 2006 (203)

(e) lndion Hume Pipes Co. Ltd. v. CCE, Coimbatore 20Ul (163) ELT 273 (T)

Akbar Badruddin Jiwani v. coltector of customs reported at .1990 (047) ELT

0161 SC

6.17 lnterest is not recoverabte from the Respondents. lt is a settted principte

.of taw that in cases where the originat demand is not- sustainab[e, interest
cannot be [evied. ln view of the aforesaid submissions, it is clear that the

demand itself is not sustainable and hence, the question of imposing interest

does not arise.

6.18 They submitted that present issue invotves interpretation of comptex

[ega[ provisions. Therefore, imposition of penatty is not warranted in the

present case. ln this regard, retiance is ptaced on the fotlowing judgments:

o lspat lndustries Ltd. v. CCE 2006 (199) ELT 509 (Tri.-Mum)

r Secretary, Twon Hal[ Committee v. CCE 2007 (8) S.T.R. 170 (Tri. - Bang.)

. CCE v. Sikar Ex-serviceman Welfare Coop. Society2006 (4) S.T.R. 213

(Tri. - Det.)

. Haldia Petrochemicals Ltd. v. CCE 2006 (197) E.l-.T. 97 (Tri. 'Det.)

. Siyaram Sitk Mitts Ltd. v. CCE 2006 (195) E.L.T.284 (Tri. ' Mumbai)

. Fibre Foits Ltd. v. CCE 2005 (190) E.L.T. 352 (Tri. - Mumbai)

r ITEL lndustries Pvt. Ltd. v. CCE 2004 (163) E.L.T. 219 (Tri. - Bang.)

Further, there is no suppression, witfut misstatement etc. on the part of the

Respondents with intent to evade payment of tax and therefore, no penalty can

be imposed under Section 77 or 78 of the Finance Act, 1994 on the Respondents.

6.19 Section 80 of the Finance Act, 1994 is in their favour. They placed

retiance on the tbttowing judgments:

. . ETA Engineering Ltd. vs. CCE, Chennai, ZO04. (174) E. L.T 19 (T-LB)

o Ftyingman Air Courier Pvt. Ltd. vs. CCE 200/. (170) ELT 417 (T)

o Star Neon Singh vs. CCE, Chandigarh, 20OZ (141) ELT 7/0 (T)

lt Personal hearing in the matter was hetd on23.02.2023. CA Shri Abhishek
,6
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P. Doshi appeared for personat hearing and reiterated the submissions made in

their repty dated 27.01 '2023' He submitted that the Adjudicating Authority has

passed a wetl reasoned order after proper appreciation of att the facts and

evidence. The Appeat by department in respect of the demand dropped by the

Adjudicating Authority is not tenable in the absence of any supporting evidence

to the contrary to that submitted by the assessee' Therefore' he requested to

uphotd the Order-ln-originat and reject the appeat' No one appeared ffi'

personaI hearing from the side of appettant'department'

8. I have careful'ty gone through the case records' Show Cause' Notice'

impugned order, .appeal memorandum fited by the Appettant-Department ,and

cross objections fited by the Respondent and the submissions made during

personal hearing. I find that the main issue that is to be decided in the instant

'caseiswhetherthecashamountmentioned,intheExcelsheetcanbeinctuded
intaxablevalueandServiceTaxcanbedemandedonthatorotherwise.The

taxable value of units sord by the Respondent mentioned as time Sarred by the

Adjudicating Authority is correct or otherwise. whether dropping of penalties on

the Directors of the Respondent is proper or otherwise'

9. lt is the contention of the Respondent that no corroborative evidence is

produced by the Department to show that they have received unaccounted cash 
.

towards provision of construction of service during the disputed period. on other

hand, the Appettant'Department contested that the lncome Tax department

shared Excet fite titted "lscon Parasmani" statement dated 23.02.201 1 suggest

that the Respondent had received substantial part of consideration in cash from

the buyers. lt is seen from the case records that the said Excel Sheet is not

backed by any further investigation or any other independent documentary

'evidences to prove its credential. The authorized signatory of the Respondent

has categoricatty admitted receipts of cheque amount shown in the evidences

with some variations but denied receipt of cash amounts shown in the evidences.

Further, to establish receipt of cash, no corroborative statements of the buyers

of the units located in "lscon Parasmani" have been recorded for confirmation of

receipt of such cash amount by the Respondent. Thus, in absence of any

corroborative evidences, the Adjudicating Authority has dropped the demand on 
.

cash amount reflected onty in the Excel Sheet. However, the Appettant-

Department submitted that Shri Venkataramanan Ganesna admitted in his

statement before the proper officer that the statement was prepared by their

ex-employee Shri,Atok Upadhyay for their project "lscon Parasmani" at the time

of commencement of .the said project; that cheque amount refers to the amount

receivable by the Respondent through cheque from the buyers for sale of unit in

'the said project. lnvestigation further suggest that details contained in the Excel

sheet were atso verified ledger/ sale deed in the cash amount is nothing but the

N Page 14 of 20
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amount receipt in cash from buyer of the unit in the said project in tieu of
taxable services provided by them; that simitar evidence was seized by the

'. ' J'. 4 F,+.,r9tt.*. .;lncome Tax Department in respect to tne 
-pr6idit 

ticdri-ru[inum phase l,
developed byM/s. J. P. lscon pvt.Lto. (main concern of J. p. Group); statement
of shri venkataramanan Ganesna recorded to this effect and which arb part of
the show cause Notice corroborate the simitar modus operandi. Therefore, it is

beyond doubt'that amount received as mentioned in the excel sheet as detail.ed

in the Annexure-A to Show Cause Notice which are not recorded in the book of
account form part of the gross amount charged by the Respondent from their
buyers. However, it is also evident that the Authorized Signatory of the

Respondent has accepted the cheque amount mentioned in the Excel Sheet

forwarded by the lncome Tax Department but denied the receipt of cash amount

as mentioned in the said Excet Sheet and thus, I am of considered view that the

Service Tax can be demanded on the cheque amount mentioned in the said Excel

Sheet.

10. The services provided by the Respondent are covered under declared

servjces which are taxabte since the same are neither covered under negative

[ist. nor exempt by any exemption Notification. The relevant excerpts of

provisions of Section 66E are as under:

"SECTION 66E. Declared services. - The following shall constitute declared
services, nomely:- 1

(o) renting of immovoble property
(b) construction of a complex, building, ciil structure or a part thereof,
including o complex or building intended for sole to a buyer, wholly or
partly, excep t where the entire considerotion is received after issuance
of completion-certificote by the competent authority. "

On ptain reading of the above provisions, there is mention of exemption in case

where the entire consideration is received after issuance of completion-

certificate by the competent authority. ln the case on hand the comptetion-

certificate (BU) was issued by the Bhavnagar Municipatity on 27.01 .2015 to the

Respondent. With regard to demand of Service Tax set asite by the Adjudicating

Authority by stating that the amount received prior to period covered under

Show Cause Notice is time barred, no Service Tax can be demanded on the

amOunt received after comptetion certificate (BU), I find that the Adjudicating

Authority has erred in interpreting the statutory provisions. The on[y exemption

in Section 66E is that the entire consideration shoutd be received after issuance

of completion certificate. This means any amount received prior to comptetion

certificate, the entire amount received for the said service is liable to Service

Tax. The.refore, I find that the demand dropped by the Adjudicating Authority at

para 59 & 60 are not proper and legat. Further, amount taken as consideration

for other unit is also not as per the Annexure-A to the Show Cause Notice. Thus,

th

EJy

e correct Service Tax tiabitity is as under:
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10.1 For office No. 101, the Adjudicating Authority confirmed the demand on

abatedvatueofRs.68,28,600/-.ThesameisnotcorrectsincetheRespondent

received an amount of Rs.43,71 ,400/'through cheque as per Excel sheet

forwarded by the lncome Tax department' Further' an amount of Rs'

68,28,6001.(between01.1o.2o14to31'05.2015)hasbeenrecordedinthebooks

of accounts of the Respondent as per customer I'edger' Thus' the totaf '

consideration received is Rs. 1,12,00,000/- towards office No' 101' Thus the

same cannot be considered as received after issuance of comptetion ceitificate

daled 27,01.2015 since the part amount was received prior and after the

completion certificate. Thus, the Respondent is tiabte to pay service Tax on

entire amount in terms of provisions of Section 66E of the Act. The demand

confirmed by the Adjudicating Authority on amount of Rs. 68,28,600/- is mis'

interpreted as the Respondent is liabte to pay Service Tax on amount of Rs.

1,12,00,0001- after dbducting the abatement'

1O.Z For ftat No. 203, the Adjudicating Authority demanded Service Tax on

abated vatue of an amount of Rs.5,50,000/'which is not correct. The

Respondent received an amount of Rs. 26,50,000/'prior to 01 .10'2014 as per

customer ledgers which has been recorded in the books <if account of t[e

Respondent. Thus, the total consideration for Ftat No. 203 woutd be ni'
32,00,000/- and not Rs. 5,50,000/- as recorded by the Adjudicating Authority.

Thus, I hotd that the Respondent is tiabte to pay SqS,vice Tax on abated vatue of

Rs. 32,00,000/- fqr ftat No. 203.

10.3 For flat No. 204, the Adjudicating Authority has dropped the demand by

stating that the said amount of Rs. 18,00,000/- was received on 01 .04.2014 i.e.

'prior to the period covered under Show Cause Notice. On verification of

Annexure-A to the Show Cause Notice, it is seen that the Respon(ent received

an amount of Rs. 7,68,750/- through cheque, as per Exce[ Sheet forwarded by

the lncome Tax Department and confessed by the Authorized Signatory of having

received the said amount. The Respondent also received an amount of Rs.

18,00,000/- prior to 01.04.2014. Thus, the entire amount of Rs, 7,68,750/- plus

Rs. 18,00,000/- was received prior to issuance of comptetion certificate an( .

hence I find that as per the provision of Section 66E, the Respondent 'is liable to

pay Service Tax on total amount of Rs. 23,68,750/- after altowing. etigibte

abatement.

10.4 For ftat No: 302, the Adjudicating Authority has confirmed the Service Tax

on an amount of Rs. 18,'10,737l- which is not correct since the Respondent has

.received an amount of Rs. 3,08,000/- prior. to 01 .04.20'14 and same has been

recorded in books of accounts as per customer ledger of the Respondent.

Therefore, the Respondent is liabte to pay Service Tax on total consideration of

il
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Rs, 21 ,1g,737 / - afterattowing etigibte abatement. 
Appeat No: c^PPL/co*tsrD/252/2ozz

10.5 For ftat No. 304, the Adjudicating Authority has dropped the demand on
Rs' 28,00,000/- by stating that the same was received after the comptet.ion
certificate dated2T-01.2015. since, there is no documentary evidence of having
received any amount prior to completion certificate, r find that the Adjudicating
Authority has rightty dropped the demand on the consideration of Rs.
28,00,000/- received by the Respondent after issuance of comptetion
certificate.

11. With regard to confirmation of demand of service Tax on .Lpgal

consultancy services' and 'security services', I find that the Adjudicating
Authority has rightty confirmed the demand on both the services since the
'Respondent is receiver of services tiable to pay service Tax on 100% of
consideration. lt is the contention of the Respondent that since the taxabte
vatue is below Rs. 10 Lakh, they are not tiabte to pay service Tax on both these

services. However, the contention of the Respondent is not tenable in terms of

findings recorded at Para 10.'l to 10.4 supra,'

11.1 With regard to penatty upon the Directors of the Respondent, I find that

the same was rightly proposed in the Show Cause Notice. The relevant excerpts

of the provisions are as under:

SECTION 78A, Penalty for offences by director, etc., of conpony - Where a
compony hos committed ony of the following controventions, nomely :-
(a) evasion ot' sevice tax; or
(b) -.-; or
(c) ....; or
(d) ......then
ony director, manoger, secretory or other officer of such compony, who ot the
time of such controvention wos in charge of, and was responsible to, the' company for the conduct of business ol such company and was knowingly
concerned with such controvention, shall be liable to o penolty which moy
extend to one lokh rupees.

Since the Respondent in the case on hand has evaded the Service Tax in respect

of services provided/ received by them, the Directors of the Respondent are

responsibte for the said act and hence penalty under Section 78A of the Act is

imposabte upon both the Directors. The vague findings recorded by the

Adjudicating Authority for not imposing any penalty upon the Directors of the

Respondent are not sustainable since both are directly involved in evasion of

Service Tax under three categories as services rendered/ received as discussed .'

in the prbceding paragraphs.

12, The next contention of the Respondent is that the demand is time barred

as there was no suppression of facts by them. On this, I find that the period

coveied uhder the Show Cause Notice is from October-2014 to June-2017 and the
'Show 

Cause Notice was issued on 29.06.2020, ln this regird, I find that as per

iso to Section 73(1) of Finance Act, 1994, where any service tax has not
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been levied or Paid or has been

refunded bY reason of -

(a) Froud; or

(b) Collusion; or

G) WiAul mis'stotement; or

(d) SupPression of facts; or

18'" lppeat No: GAPPL/col'l l'lDl2s?lzozl

short-tevied or short-paid or erroneously

(e) Contravention of any ol the provisions of this Chapter or the rules mode

thereunder with intent to evade poyment of service tax'

showcausenoticeisrequiredtobeservedwithinfiveyearsfromtherelevarrt.

date.

13. As regarding the contention of the Respondent that demand is time

barred as there is no suppression of facts etc., I find that the Respondent was

aware of the taxabitity and the contravention of taw on their part have been

committed with the dbtiberate intent to evade payment of service tax by way of

not obtaining the service tax registration etc, on plain perusal of the arguments

advanced by them, it is evident that they are having basic knowledge of Service

Tax. UndoubtedLy, the Respondent has abused the facitity of seti-assessment

provided under Section 70, which directs that every person liable to pay the

Service Tax shatl himself assess the tax due on the services provided by him and

sha[[ furnish the periodical returns as prescribed. Thus, the afore mentioned

statutory provisions of service tax cast an obtigation upon the Respondent to get

registration, to pay service tax, and to fite proper periodicat returns. Att tnesF '

facts narrated above go to show that the Respondent did not discharge the

obtigations cast upon them by the statutory provisions. When the Respondent is

providing services and if he is not sure about the taxabitity of his services, he

could have asked the Service Tax authority for guidance. Hence, it is obvious

that the Respondent has not obtained Service Tax registration with an utterior

motive to evade payment of Service Tax. Not onty they have not fited any ST-2

returns during the.period under question, they have adopted delay tactics in

submitted documents in response to the various tetters/ summons issued to

them. Such acts amount to positive act of suppression on part of the

Respondent. Untess a return is fited under Service Tax, the figures recorded in

their books of accounts are not accessibte to the Service Tax authority. Had

inquiry not been conducled by the department based on information provided by

the lncome Tax Department, the viotation and contravention of taw by thE'
Respondent woutd not have come to the notice of the department. Hence the

extended period of timitation has been correctty invoked.

14. As per Section 73(6) of Finance Act, 1994 'retevant date' means-

6) For the purposes of this section, "relevant dote" meons, -
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"(i) in the case of toxable service in respect of"which service tox has
not been levied or poid or has been short-levied or short-paid -

g) wfierg ynder the rules mode_ jnder. !\is.9noplgflg.periodicol return,
showing porticulors of service tox poid duriii thb iiri{d"to which the soid. return relates, is to be filed by an ossessee, the dote on which such return is
so filed;
(b) where no periodical return os aforesoid is filed, the lost dote on
which such retum is to be filed under the soid rules;

(c) in dny other cose, the date on which the service tox is to be poid
under this Chapter or the rules made thereunder;

(ii) in a cose where the service tox is provisionally ossessed under this
Chopter or the rules mode thereunder, the date of odjustment of the
service tax after the final assessment thereof;

(iii) in a case where ony sum, relating to service tox, has erroneously
been refunded, the dote of such refund.l"

ln the present case, the Respondent has not fifed any return and hence the

retevant date is the last date on which such return was required to be fited. For

the period from October-2014 to March-2015, the 5T-3 return for the said period

was.required to be fited by 25th of Aprit 2015. As such, the show cause notice

was required to be served tatest by 24th of April 2020, but in the present case

notice was served on 29.06.2020. However, as per THE TAXATION AND OTHER

LAWS (RELAXATION AND A/\4ENDMENT OF CERTAIN PROVISIONS) ACT, 2020, where

any time-timit has been specified in, or prescribed or notified under, the

specified Act which falts during the period from the 20th day of March, 2020 to

the 31st day of December,2020, the time-timit stand extended to the 31st day

of March, 2021. i-he Show Cause Notice in the instant case was issued on

29.06.2020 and hence, I of the considered view that the demand for the period

from October-2014 to June-17 is wett within the period prescribed under Settion

73('l ) covering the period of 5 years.

,15. Thus, I hotd that the demand from October-Z0l4,to June-17 has been

made within time limit and is rightty confirmed alongwith interest barring

modifications required in view of observations made at para 10.1 to 10.5 and

para 11.1 supra. I uphotd the penatty under Section 77(11(a) and 77(1)(b) of the

Act. I direct the Adjudicating Authority to re-catcu[ate the Service Tax amount

and penatty under Section 78 in view of the observations at Para 10.1 to 10.5

and Para 11.1 within 30 days from the date of receipt of this order fottowing

principtes of naturat justice. The penatty under Section 78 of the Act witt be

equal to the Service Tax so re-calculated by the Adjudicating Authority.

However., I extend the benefit of reduced penalty as envisaged under second

proviso to Section 78 of, the Act subject to adherence to the conditions

enumerated therein and payment within the period stiputated therein.

ln view of the above, I set aside the impugned order and remand the

r back to the original authority for fresh determination of the demand of

a
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service tax and penatty discussed at Para 9, 10.1 to 10.5 and Para 11.1 and Para

1 5 above.

orffi em <d frl rr{ rrfid 6r fiqcRT crn-ff ilfib t fr-qr qrar e I

The appeal fited by Appettant-Department is disposed off as above.

(enftfr/Attested

3rR. *fl. BOBIcHA
(ftIc rarq f$O/(striv Pratap singh)

17.

17.

lqffi (3r+O/com missioner (Appeals)

Bv R.P.ArEr'
CC I

tqr4
fr. qtfuatun t5rn F-w vlFic
frfr|E, 2590, srqds qtfi, e{r+ffR-

364 001 I

qfrRF:-
1) E@ 3n5fd, aq lti dEr +-< rrq *-fiq sacr( trffi-, Swra at*,sr5rcror

+f am+rft BEI

2) 3ng+d, aq ati t-qr w <ti idrq r.qr ?rffi', mtrdrrr 3rrgrdldq,

3)

firrFrrr qt $rqsqtr.sffi tgl
srwlrga 3lq-rd, a+g uti tEr w (ti arFffq 5aqr4 ?l.6., eir{drrR 6t
3rrrrQzlz6 +lffir Et
sdrJrfi 3rE+d, e+g vti tEr +r oti adrq 3-cqr4 Tffi qo.sd, 8{EFrrR-T'

+t nre??r6 qltrI tgt
mi rrgar

4\

.!r

To,
M/s. Palitana Sugar Mitts Pvt. Ltd.,
2590, Diamond Chowk, Bhavnagar-
364 001.
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