T (rfieR) T AT, e T AT FCATHIT IR Lo
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

et g st va & waw / 2™ Floor, GST Bhavan

T %4 f&1 T2 / Race Course Ring Road

Tie / Rajkot — 360 001

Tele Fax No. 0281 —2477952/2441142Email: commrap

pl3-cexamd@nic.in

RresemudlarT DIN-202303645X0000712298

(A)

(i)

(1)

(i)

(B)

et / T/ | . T AZAFH fEar=/Date
Appeal /File No. . ;
0.1.0. No.

GAPPL/COM/2566/2022 214/SERVICE 24-05-2022
* : TAX/DEMAND/2022-23

srfier amger H@AT(Order-In-Appeal No.): ' ; .

BHV-EXCUS-000-APP-079-2023

r=er 7 AT /
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Date of issue:

p 14.03.2023

=ft fRrer wary Ry, s (arfiew), Terre g wiE / ; :
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

ST ST HU AT TG WETAF AW, FeAT IE G/ FAHRYAR] ERATH e [ A/ arefteT BT
FrfafeT A o= s & g / :
Arising out of above mentioned OIO issued by AdditionallJoinilDeputyIAssistant Commissioner, Central Excisa/ST
| GST, Rajkot / Jamnagar / Gandhidham:

FfaFatafaaTst #1719 Ud 941 /Name & Address of theAppellant&Respondent :-

M/s.Hasnain Alihusen Nathani, Flat No. 37, Jafari Housing Society,,Ruvapari Road,
ShishuviharBhavnagar-364001

mmw{m%mﬁaﬁmﬁﬁmaﬁﬁmmfmﬁﬁw%wwﬁﬁwmmall ,
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

ﬂmw%‘ﬁmm T FaraT Attty ATt ¥ g i, FRig I goF atrthaas ,1944 &t &77 35B F sadd
= e st 1994 F1 g 86 ¥ st Frforfar s fit s w=dt 2 v/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: - d

o et & Ff e AR AT e, AT Ser e TF fare sfief s £ féw fs, 3w =i 2,
aTee Fe qEw, T fReedt, A fit et =l v -

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
' Delhi in all matters relating to classification and valuation.

F9ren AT 1(a) § AT T At F srwmar et e e e A geare e va darae el s (freee)f
mﬁuﬁfﬁw,ﬁ?ﬁwm,a@mmmmm-uoozim‘Tﬁwﬁaﬂ%?u :

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
ardteftr =aTfior % e fie TEgE FET F A FHT IAE Lo (arfren)Frmwmast, 2001, ¥ Raw 6 ¥ siwta Ruif e
YT EA-3 F1 =72 Sf3at ¥ Zo fr T SR | T § FW F F7 OF 907 F A, A7 It e H wtr =T T "1 & s
AT JHAT, TG 5 AT AT IHY FA,5 WG 7O 47 50 A€ 790 JF 7947 50 76 w+9¢ { AAF g av FAer: 1,000/ 77, 5,000/
w3 srar 10,000/~ T9 &1 Frefie ST g § wft dww w4 FreiRa qen s, FEfa sl st 1 arar &
qEEs ThreT & A1 § fadt .ﬂﬁﬁﬁﬁﬁéﬁ%hmaﬁw&aﬁwmﬁmmmﬁg | AT ST T AT, 5 i
I errar & QT AR ST HETS srfteft AT i arar feu § | ®AT A2 (R AET) F forg smagA-o F "ra 500/- A0
=T Fretfa geh s Tt grm ‘

The agfeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %gescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least shoulc. be
accompanied by a fee _of  Rs. -~ Rs.5000/-, Rs.10,000/-  where  amount _ of
dutydemand/ mterest{penalty/refund is lﬂvtq 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Kegistrar of branch of any nominated public sector bank of the place

where the bench of any nominated public seéctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

srfteftg =T % awer afiw, e afafagw, 1994 i gy 86(1) ¥ st e fawareft, 1994, F ffram 9(1) ¥ 739
Betf wo S.7.-5 § I7e wfaa) & 1 o7 a3t v 365 arg o arser F faeg srfter it o &Y, swedt ofy avr F dew oA (I A
T Wi SaTirg St AR sl T & Fw & W w9 F A, SR Gar] St Ah s £ i d A a4 gAfan =y S A
a7 ITE FH,5 wE w97 7 50 anﬁm;taiﬁmso ATE W & s & 97 wwe 1,000/~ w¥, 5,000/~ ¥ AT 10,000/ -

# 9fy d UL Ej DI C i e e L e e A D E A i LA R e ST
E%%mgﬁm%ﬁgﬁ%%“%. o g a7 ST, 4 o 0 e & T
Wﬂgﬁ%ﬁwﬂ?ﬁvwﬁﬁwﬁwfﬁm%lmmﬂ@ﬁéﬂ forg smaea-ua F Ara 500/- wv w7 futfa ges o
FLAT AT - : '

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5'as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and-Shall be
gmpanied by a copy of the order appealed against (one of which shall be certified co&)g and should be
commmpanied by a fees of Rs. 1000/- where the amount of service tax & interebt demande penalty levied of
Sabakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more
akhs but not exceeding Rs. F Lakhs, Rs.10,000/- where the amount of service tax & interest
g & penalty levied is more than fifty Lakhs rupees, 1n the form of crossed bank draft in favour of the
anit)Ragistrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is

g .\/-Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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9(24) %agﬁﬁufﬂ?rms.i.-7 ﬁzﬁmiﬁﬂﬁqﬁm%m AT, Feord ITATE §[FF FTgaT Arqen (rfrer), Frg Feqm ¢ g
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HATHT, T AT AT T HAEH &1 ey 1 (197 & arer ey Ay wiar oft aver 3 o o gl )/

The apgea.‘l under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2&&._ (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appea]s}\ (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commission D
Commissioner of Central Excxl;.e / Sem{e Tax to file the appeal before %he Appellate Tribunal. Rk o

HTHT (o, Fraid ITITE 4 U GaATRT AT TIRFC (§522) F 0T =1 F A H Fra (g Ioa79 475 Haga 1944 7 arar
350 ¥ s, 9t $1 Ffty afofimam, 1994 &1 g 83 F siavia Fam=e #r off sep it 7 &, 79 Iy & wfY endisfiy oo i
ST G THT AT Qen/aaT F A0 F 10 wfasa (10%), 519 9 Ug quin [&aried §, a1 AT, 59 Faq Jair &@arey |,

AT (AT S, A9 (o6 TH G ¥ Siad AT o A ATelt A 3 e 39 s o0y & AfUF T 86 gl
T TT IS §[FF U AT F staa “qi g g e 7 Feeafae § :
(i) grar 11 €1 % siaia &

(i) Faqe sat 1 +ft g e afa
(i) ez ST Faarast & g 6 % dadtq 30 e :
- god 77 & 57 ur F vy Gt (90 2) afafom 2014 % s & oF Gl sndieftr sfaerd & awer femod=
T aeft wd srdfier Y FRy AT g/ ‘ :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:Iymer_lt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) * amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(ii1) amount tiay:;{hle under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of tl}':e Izinance (No.2) Act, 2014.

AT HEHC iﬁw e : ;

Revision application to Government of India: . .

59 e Y Qe Fratatas areer §, &6ty I ged afufaw, 1994 F e 35EE F TUAILgS F AqiiaHa] afd,
TR HYFTE, TAIEOr A e, faer ey, wrre s, vt wfire, sftaw do v, wee A, 9% fRef-110001, EIRE
ST =TT ) '

A revision /a plication lies to the Under Secreta.r%[ to the -Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi- -
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B 1ibid: ;

Tf% 71 * et & Wl #, T T, T et T F W= g ¥ oToTeA § 2 ar ] s s anfEr
fareft e =TT T § gAY ST [F GTOTHS § 21, a1 mqgﬁmmgm%wﬁww*m,%{ﬁmﬂm

SEC g § 79 & & H/ :

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in stofgge
whether in a factory or in a warehoiuse .

AT ¥ aret R g ar v A Pt w5 @ A Rt § sy g w o7 sl o e e g F g (Ree) Fame
ST AT ¥ aTgd T Ty ar d A fRafa i g ) ‘

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable

" material used in the manufacture of thé goods which are exported to any country or territory outside India.

wﬁmfﬁsww faeT s 3 ATge, AT A7 w1 arer frgts B mar g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

'ﬁﬁ‘mm%mg%%ﬁﬁ@mw%ﬁﬁ%wﬁiaﬁmﬁﬁﬁm B mw

arges (rdier) F & (7> 2),1998 £ arar 109 o &t 7€ qrdE syET AnETEAfy war A ¥ o

el

Credit of any duty allowed te be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

T A Ft 1 it o dedr EA-8 #, S 6t ¥ geqven e, (srften famrat, 2001, ¥ fr 9 ¥ swiw ffafde 8,
ArEer 3 FU F 3 AT F e £ AT TR | STUE AAZT F FT G A T At e ¥ 27wl derd i it =R qv
2 FT I FE . 1944 F arer 35-EE ¥ aga Faff gn &1 saraft F qrew F ot w2 TR-6 Ft 9fa derg $iv st

| .
The ab{we apP]ica'don shall be made in duplicate in Form No. EA-8 as specified under Rule,.9 of Central Excise
(Appeals) Rules, 2001 within' 3 months from the date on which the order sought to be ngealed against is
communicated and shall be accompanied by two copies each of the OI0 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescri ed under Section 35-

EE of CEA, 1944, under Major Head of Account.

F&mm%m@g}?ﬁﬁm F1 grarft € art =feT
FEl G ThE UF dE mmw@ﬂ?mzow-ww%
1000 -/ =7 spTaT AT ) _ : ‘ _
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

of =g a2 § € g Areel 1 FHEe g ar o1 % oo g Fedr &9 g ST =i d e F g9 g0
‘ﬁ'ﬁ'%’@” wm@mg%w%m%@%ﬁr%%mﬁwmmw 721 /In ca:g:
if the order covers various umbers of order- in Original, fee for each Q.LO. should be paid in_the aforesail

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap;;hca‘uon to~the,
Central '‘Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for

each.

maﬁraﬁmmﬁ#mﬁq%%mgrﬁm '

TATETAT ATy ek AfwHaH, 1975, ¥ Fqa-1 % ST qH 3@ T e anxer K 9fq 97 Fuifa 6.50 T A
| :

Wﬂﬁﬁf?ﬁi’iﬂ T o . -
One copy of application or 0.1.0. as the case may be, and the order of the adjudmatmglau&lonty shail bear a
court fée stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

, ez o U AT adieity Sy (w0 ) fawed, 1982 # affa oF e Aafhud et $
qfeaterg w27 are Frawt 1 i ft eqr srfug fFar srar )

Attention is also invited to the rules covering these a§1d other related matters contained in the Customs; Excise

- and Service Appellate Tribunal (Procedure) Kules, 1982.

Rl A T § AT s, feE e Al st & o, seferelf Rfir amare

?v_givw.cbec.%ov.m 3G l\:{ o ) ! ) )
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.cbuec.gov.im.
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, : Appeal No: GAPPL/COM/STP/2566/2022

5. The appellant has preferred application for condonation of delay with a reason
that appelllant lives in a place different from place mentioned in the order and
received a copy of order on 24.07.2022 from the neighbor ‘after return from -
abroad on 22.07.2022. He submitted copy of passport with immigration stamp
dated 22.07.2022 of SVP International Airport, Ahmedabad. in support of his

claim. .o -

6. Personal hearing in the matter was held on 25.01.2023 which was atte.nded by .
Shri Minaz R Nayani, Advocate, wherein he submitted that the appellant is not '
providing any service but is merely trading in shares on his own behalf. He had
replied to Show .Cause Notice and also attended personal hearing but
Adjudicating authority has passed order ex-parte. He submitted a copy of reply
to SCN with acknowledgement dated 10.06.2021 by the adjudicating authority.
H;e submitted that the appellant received O-I-.O on 24.07.2022 after return from
abroad on 22.07.2022. He submitted a copy of passport bearing immigration

stages. He also submitted a copy of bank statement which shows that there is
only receipt of sale proceeds for the shares - sold frofn his broker M/s Religare .
securities (appellant, in support of his claim, has submitted photocopy of bank
statement) and there is no other income. Appellant has requested to set aside
the O-1-0. : -

7. Appellant in additional submission has provided copies of passport and statement
of Bank account and claimed that they had not provided any services but at the
time of uploading Income Tax return, by mistake they had shown ‘'sales or -

services’ in lieu of ‘Trading of sales’.

8. I have carefully examined the show cause notice, impugned order, appeal
memorandum and written submissiong& additional submissiongof the Appellant.
The issue to be decided in the present appeal is whéther amount of Rs.
13,15,441/- (F.Y. 2015-16) considered as taxable value in impugned order
towards i'nco.me gained from providing taxable servi_ces by the appellant are

taxable or otherwise.

9. As the Appellant has filed appeal with condonation of delay, I would first like to
examine first whether the delay, if any, is condonable and whether the appeal
can be admitted. I find that as informed by the jurisdictional division office, date -
of communication of the deciéion or order appeal against is shown as 11.07.2022 ‘
and appeal filed by the appellant is received by this office on 14.09.2022.As per
provision of relevant rules, appeal should have been filed within stipulated time
limit i.e. two montr;s from the date of communication i.e. on 11.09.2022. Appeal
is filed by the appellant on 14.09.2022, i.e. late by 3 days. Looking to the ground
ac]vanced by the Appellant, I condone the deiay of 3 days.

10. Regarding contentions raised by the Appellant that the amount reflected as value -

xable, I find that Appellant has submitted copy of profit and loss account for
‘ | year 2015-16 wherein the amount of Rg/13,15,441/- is shown as ‘Short

%\ ‘ Page 4|5
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12.

Appeal No: GAPPL/COM/STP/2566/2022

term Share Trading Profit’. Thus, the amount considered in imbugned order as
taxable income is income earned from trading of shares. From the documents
submitted by the appellant in support of his contention viz. ledger, invoice /
contract notes it is evident that appellant has dealt in trading of shares for him.

It cannot be said that the appellant has done activity for an agreed consideration.

Based on evidence on record, I am of the considered view thét the amount of
income shown in Income Tax Return is earned from trading of shares by the
appellant. Such income does not, per se, amount to a consideration for providing
any service. When there is no consideration, there is no element of service as
defined under the Act an'd consequently therre cannot be any question of levying
Service Tax'in the matter. I, therefore, hold that said transactions does not, per
se, constitute any ‘service’ or ‘Declared Service’ as envisaged under Section
65B(44) of the Act, }‘espectively a.nd consequently Service Tax is not attracteci on

the income booked under ‘short term trading profit” in their books of accounts.

In view of above discussions, I hold that the Appellant is not liable to pay service
tax. i, therefore, set aside the service tax demand on this count. Since, the
demand is set aside, recovery of interest under Section 75 and impositioh of

penalty under Section 77 ‘and 78 are also required to be set aside and I order

‘qa'ccordingiy.

13,

In view of the above discussion and findings, I set aside the impugned order and

allow the appeal.‘

s S i Sk S A Bl e e T

14. The appeal filed by the Appellant is disposed off as above.

Taa |/ Attested _ ﬂ '
" . ,’\ﬂ‘)}

IR, ¥4, ST/ R, S. BORICHA (Shiv Pratap Singh)
aefiass / Superintendent 3H 3TCI°IFU
F.8. FaT F AGIeH, TAHIE ' o (
, CGST Appeals, Rajkot Commissioner (Appeals)
By R.P.A.D. _
V0, v i Aqar A,
M/s. Hasnain Alihusen Nathani, 3 ' >
Flat No. 37, Jafari Housing Society, ﬁ"u L 3”“§“E ’
Ruvapari Road,  Shishuvihar, | Fefc FaT-37, STH{T WHATEE, Taradr U, fRIfder
Bhavnagar - 364001. | HIER, I - 364001 |
gfafafd .-
1) HET HGF, 9¥q Ud WAl HT TG deald 3cule Yoeh, JoNId &, IFHACIETE Fl AR 8 |
2) AR, aFd U4 WAl FX UG Feqd IcUE Yoo, HEAIN YT, HAAIN I HGA—H
HIIETEr & | .
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