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Appea.l to Customs, Excise & Service Tax Appellate Tribuoal under Section 35B of CDA, 1944 /i Under SeqLion 86
of the FinaDce Act, 1994 a.o sppea-l Ues to: -
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, Delhi-in all matters relating to dassification and valuauon
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frtr qftfr{q,rss+ ffff(r86 ff sc-st(rfr'(2) qt (2A)} siT,i-d 6f ff.rff qfi-"r, *<rcr lffi, 1994, tft{c9(2) qE
9(24 t (d RqfR-d yc.{ S.T.-7 t ff w (lift qi vnt vrc wrgm, i*l s-or< {6 cr{r srgs (i{$-{), hdr{ s€rE il6 Er(I
srfod qrt{r ff vffi {{q rl (st} t q+ cft l.qrft-{ E}ff sGq et< urgai ertr r6rm <qr *q+l sqr{m, iffiq sqrE {ql
M+<, +] qffiq ;qrqft-+<q fr qri-a ed r<i +r frfu ti Efi qa{r fr yft S mq fr riqr d *rft r /
The appea.l Llnder sub section (21 and (2A) of the section 86 the Finance Act 1994, shil1 be 6led in For ST.7 as
oresciibed under Rule 9 l2l & gl2A) of the Service T6x Rules. 1994 and shall be aciromoanied bv a coDv of order
Saaa@.oriiai;nei aenLslAxcistai comniisonir, cenGel'eicise (Appiars)lo;; -of 

vihich shax-b;-d c;rtrtrE
coDvl and coov of t}le order Dassed bv thD Commrssionerauthorizinir-the Alislstsnt CorDmissioner or f)eDutv
Cdrirhissionerr"of Central Excfse/ Service Tax to rile the appeal before "the Appellate Tnbunal.
ffqr T6,ldTT.crq $a; qi t-{rf( qffi{ srBtroT (R) h qft i{trt } qlq+ t }'*q s-frr< {EF qftlftqq 1941 ff qm
35q$t qr't , *fffficqftfr{c, 1994 +sm83 } da.td +{r+{ d frvr,1ff.rt{, <r {rirr } cfr q$-ftq vr&l;,rur i'
qftq r<t crq ssn {qtt-<r 6( cirT + 10 cfdcrd (10%), ii-{ cirT qt gqt{ ffid t, qr Sqtfl, q-d +'a-q Tcl"r ffi{ t-tT
E,rcra ftqr irq, {{fi ft fl rrr h f, l-frqqrfrili il* qtft-d tc trf{r Eq {ts rw } xf}fi n drr- iffic rcrr< 5w 1'+ t-*r+< * {T'f-( "Ti'T ftC 'rS eJer t fts {nR-d t(0 ur{rll ffid hrrc

{ij ) ffi.irfifffrrrtlr.r 1Tlrr

i,irt ffidq-{rlM+ft{q6 t dr,ld tq rrc
- q{r r{ fh {€ qffi + ynrrr< ffiq ({. 2) qfuft[q 201a + 3{rtq + T4 ftff 3rffi{ snfer+rtt i rqtr ftsR!ft{
qfl-r qff cd 3r+d d ff{ € At/

For an eoneal ro be filod before the CESTAT. Lrnder Section 35F of the Central Excise Act. 1944 which rs also
made apifrcable to S€rvice Tax under Sectiori 83 of the Finance Act, 1994, an appeal aga$st tllis order shall lie
before G'e Tribunal on Da\Bent of l0olo of tic dutv deloanded where duw or duti and D'enalty are in dispute, or
penalw, where penalw'afone is in dispute, provided the amount of preideposiipayable would be subject to a
te inddt ns. I0 Crore's.- Under Centr6.l Excise and SenDce Tex,'Dury DeEanded" shal include :

lrl amount detenr ned under SecEon 1l D;
ld) amount oferroaeous Cenvat Credit raken;
iiiil amount Davable uDder Rule 6 of the Cenvat Credit Rules

. oro-drh further that t}te orovisions of this Secoon shall not apply to the stay appLcation arld appeals
pendiai before any appellate aurhority prior to the coo.aencement of d:e Fmalce (No 2) Aat, 2014.

Tr.d [atrR {-ttFrtwr 4rt(i :
Rcvlslon eDollctrtlo[ to Government of IEdlai
si fiii *t-{+ftEciF+i-ffmiffi crfr +, ffi rqrc erq qftft{q, t s94 ff sr<r 35EE { crnT.f{ h drrt+++' qfte ,

qRT r-{r.. "rr,1grr fitfi ffi, ft-fl iTrr{, rr,rq ftqm, qtff lffi, {rfi frq rfi, {i{c cr'i, rt ffi- I I ooo I , ql id{r
qr+l qrBsr ili i."i..Li, 'aoolication lies to t}le Under SecretErv, to the Covernment of Indra, Revr$on Applic4,tion-U4it
iir ii.,.iiifr,"i,.r t",fifiEj."be-o-aH.e"Tti"dlitl" ji."'iin* fl.'.i. .l*E*"a|Il- 

"6;;;-iii,iidfi:Farii-;;_ ;ni_stieET,"ftE 
'oiifii'

I1000f. under Section 35EE of tbe CEA 1944 in respect ol the louowrng cas€! Bovefired oy lrrst Prouso Io suD
secrion ll I of Section 358 ibid:

oE qrq * G.6 r+'nrq;r qrq+ t. Trt T;rffr< ff+ qrq d F-ft {r{er+ t sdr{iEI + qlorr{ i5 +{:r qr ffi a< +rr .e-m 
ql$t

F;h"G H'.dH $+ #.rc:ffi- r+: i#: il ft* c-sR .rt i n tr;r{"rt irq + !ffi } etrra, ffi qrren qr ftff
T€T( TTi q qr{ + Tfqln S qllTd qU
ln ca ol anv lo'ss of eoods. where the loss occurs in ua,1s.it fro@ a fac_to_ry to a luqrehous€ qr 10 a.notlel fac.1ory
oi from bne 'ryarehouge. to anoth-er durmg the course of processing ol tha goods rn a warenouse or rn storaqe
whether in a factorv or rn a warehouse

rn-r hqra Pirft ngcr fr{ 6} ffid6.G qFr + Afulr i rrf;ntricrqrr q-4 rr{ iffi{ T.qr< rIq+qd (ft}:) + {rr+it,
fr rnra t arrr ft'ff rrg qr rr eil Fat{ 6r,rfi t I /
ln cas.. of r'ibate of 'duw o[ excise on soods exported to any counEy or territory outslde India of on- excisable
material used in the mahufacrure ot thE aoods d,tuch aie e)aported to any country oI temlory oulslof lnola.

qE rrcrd {16 +t qrmrn ftq ft{r qrad $ Err(. tqn qr rrr< i qrs frqt+ ftqr .rcr tr /
In case ofgoodstxported outside lndiatxport to Nepal or Bhutan, wlthout pavment ol dutY'

qRfudrflrEhT€rfisr6+q,mn+frq-irqairfrctq3f0F-'rcqqEq-+qft-d-Yr{irr{l+Trd:c^r{fftdtt{tqryI
fr,nff6(qftd)irmftrqEF-{c({.2),1994fffirr109+arrrti€+llGdrttE4{iTI?nlTqT1illoqrsTETErIqrrrnr+ll
qc tsl/c;;ir of anv duw allowed to be utiliz€d towaJds payEent of excrse duty on 6nal producLs under the prQqslons

"*iif,ii l"t"oi frd'nliEs iftite tirele uoier iucE oid'eiis paase.{by Gt -Commissr'oner (ApPea.ls) on or'aier, the
dare appointed under Sec. Io9 ol the t'mance lNo.zl Act, I9v6.

rs+fi ,{rifi ff + cftqr yr{ riEqr EA-8 lt, * ff iffiq rd{rfi {ffr. (qfrc)frwrq-ff,2001, +f+{q9+ri t{Fffqz l, Eq

areeThdlsq t 3 qrA+ ai t ffCrff qGC r srt+ cria{ t crq tir 3ne$ E qqfd cri$ +l ?r sfi':r F{q tt ,{r4I qn6qr qra

###q 9|4 "hffr", rsa+ ff?Ir{r 3s-en +r6d ffiftd riqff q<rq'rft + qlls 4 u1. w 1p'6 ff sfrafl fi Trfi
#ur l
,T"3")l1g"r,tnl:t"."4 "X,#,9" f #f,fl $Hi'8"1fl"*o[',!'",f "*n?it 

as- sprcined under Rure 
" 
e or qertrar Excise

ioiimuriicared alrd sharr be accompatu;d by rwo copies each o!the or9 St Sf[gi,l-"r\Bf 
"Af 

tt3fi3*i&tr1"J-dj
iccoopi"nEA -t v-.1oi]'oi TR-6 Ctialen evlaencing'paymenr of prescribed fee as prescnbed under secuon J5-
Eh of eEA, t944, under Major Head otAccount.

r+ffsq qic-<l + {rc ffift-{ Mftd-{ftn ff."r<rqrft ff qrff R I

i* ## H q+ q-rc F.h [r rfft 6q d-,ii F Ti zooi - w q.rdrn Ei{r arq qt{ cR rfl 'rc r:.d qre Frc i qr<r * iit *-s{

ig:?.ll"TT[mr:X'"h.r b" .".o*orrri.d bv a {ee of Rs. 2qol-,lvhere tle smount rnvolved in Rupees one
inc or less anil Rs. lOO0/- where l}le srnount tntolved rs Eote than Kupees une Lac.

rrft rs qrlsr i *,t rd n*r ;n rcr+n I e-q+ rq qri{ t ftq {rfr fl qrrtm- gq{-6 6,r-} ftqr gnr^qrRtl Ff,.rq + aA EI
lii*i i?r;lr qdi;rit {+*RrcqrRiii.rftffdr{rtu6':!rd (B cqiq qI +-ftq qI{E +l-q.d qFr<n FsqT.qr F|/ In case
it Lhe order covers va.rious irmbers bl oriier.-' in O;eindl fee tor eAch O.l.O. should be paid in the aloresad

s#H&tct?y*!H1?s*".J's:ls-*Tr{ri$""S"l.p#r,u*r#fl.*T}'}A'i"-'ui&jrF#B$r{31?60'/"?;'
each.

+w{.r ftr <rarrr rrq +ft ^ftqq, 
1975, } qq{}-t h a-5vn 6e qtn G s.rq qt{r ff yft r< Rutfoir 6.50 {c't 6T

{rqr(rq {16 t}t+-. frfi gl"fl qrfBcr /
p[:ihyi,ffie,;gif,$dr",,i"6;]9;*i$ snn.'st"o8iflfl#,'.#g'Jr$P8.11]di:l*ia?H'AYf!"0*.oo:- "
*cr rrq i*q rFrrir {rF6 lil t-*r+< 3rffiq qr{I&6'flr (Tr{ AB) F{qr{ff, 1982 t Effia \r{ rq iicfu{ fi{di 6l
ei}cdz # aA Mt * qt{ ft Eqr{ qr+Fld ft{r rrtrr ?r /
ifliitbil ;l;i"j iiiitia tli ii,i .iri"d ibi,'&ii: tiidse" ai,^a ouer related Eatters contained rn the customsr Excise
and Service ADpellate Tribunal (l-toccdurel xules, l9uz

ss qffic rrffi fr 3{t{, <rEq 6{t t Edfod qrr+, ftq+ 3{t{;rftffiq Ylsurit+ Rc, 3{ftrqT GqFftq +ffr€
H.**T8i;Eoo'.-T.liliax$ ii,-1r",.", ,.ovrsions relating to r ng of appeal to the hrgher appetlate authorirv, tre
appellant may refer to the Depafimental webslte www.cDuc gov.m.
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Appea I No : GAPPL/COM/STP / 2566 / 2022

5. The appellant has preferred application for condonation of delay with a reason

that appellant lives in a place different from place mentioned in the order and

received a copy of order on 24.07.2022 from the neighbor'after return from

abroad on 22.07.2022. He submitted copy of passport with immigration stamp

dated 22.07 .2O22 of SVP International Airport, Ahmedabad. in support of his

claim.

6. Personal hearing in the matter was held on 25.01.2023 which was attended by

Shri Minaz R Nayani, Advocate, wherein he submitted that the appellaht is not

providing any service but is merely trading in shares on his own behalf. He had

replied to Show Cause Notice and also attended personal hearing' but

Adjudicating authority has passed order ex-parte. He submitted a copy of reply

to SCN with acknowledgement dated 10.06.2O21 b./ the adjudicating authority.

He submitted that the appellant received O-I-O on 24.O7.2022 after return from

abroad on 22.07.2022. He submitted a copy of passport bearing immigration

stages. He also submitted a copy of bank statement.which shows that there is

only recelpt of sale proceeds for the shares sold from his broker M/s Religare

securities (appellant, in support of his claim, has submitted photocopy of bank

statement) and there is no other income. Appellant has requested to set aside

the O-I-O.

7. Appellant in additional submission has provided copies of passport and statement

of Bank account and claimed, that they had not provided any services but at the

time of uplodding Income Tax return, by mistake they had shown 'sales or

services' in lieu of 'Trading of sales'.

8. I have carefully examined the show cause notice, impugned order, appeal

memorandum and written submission5& additional submissiorTof the Appellant.

The lssue to be decided in the present appeal is whether amount of Rs.

13,15,44L1- (F.Y. 2015-16) considered as taxable value in impugned order

towards income gained from providing taxable services by the appellant are

taxable or otherwise.

As the Appellant has filed appeal with condonation of delay, I would first like to

examine flrst whether the delay, if any, is condonable and whether the appeal

can be admitted. I find that gs lrlformed by the jurisdictional division offlce, dite.
oF communication of the decision or order appeal against is shown as 11.O7.2022

and appeal filed by the appellant is received by this office on 1,4.09.2022. As per

provision of relevant rules, appeal should have been filed within stipulated time

limjt i.e. two montlis from the date of communication i.e. on 11.09.2022. Appeal

is filed by the appellant on 14.O9.2022, i.e. late by 3 days. Looking to the ground

advanced by the Appellant, I condone the delay of 3 days.

ervices as per ITR amounting to Rs.13,15,44U- (F.Y.2Ol5-16) is non-

I find that Appellant l,tas submitted cop of profit and loss account for

L3,15,447/- is shown as 'Short

9

*
g

Pagt 415f,i.rlci

I year 2015-16 wherein the amount of R

10. Regarding contentions raised by the Appellant that the amount reflected as value
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term Share Trading Profit'. Thus, the amount considered in impugned order as

taxable inao." is income earned from trading of shares. firom the documents

submitted by the appellant in support of his contention viz. ledger, invoice /
. contract notes it is evident that appellant has dealt in trading of shares for him.

It canhot be said that the appellant has done activity for an agreed consideration.

ti,BaseO on evidence on record, I am of the cohsidered view that the amount of

income shown in Income Tax Return is earned from trading of shares by the

appellant. Such income does not, per se, amount to a consider{tion for providing

any service. When there is no consideration, there is no element of service as

defined under the Act and consequently there cannot be any question of levying

Service Tax'in the matter. I, therefore, hold that said transactions does not, per

se, constitute any'service' or 'Declared Service' as envisaged under Section

658(44)of the Act, respectively and consequently Service Tax is not attractei on

the income booked under'short term trading profit'in their books of accounts.

13. In view of the above discussion and findings, I set aside the impugned order and

allow the appeal.

1 4. 3T+€-{-dt ilrr <d ff rr$ sTfl-f, q.r ftq-cm sc+tr ofth t ftqr qrar t t

14. The appeal filed by the Appellant is disposed off as above.
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To, . .-
M/s. Hasnain Alihusen Nathani,
Flat No. 37, )afari Housing Society,
Ruvapari Road, Shishuvihar,
Bhavnagar - 364001.

t-dr 4
fr" 6s+d 3rtrdrs-d arqrff,

Fd-c d{r-37, drsft M, sarcft tE, ft'IEk6R,
ffirdrK, {s{kr - 364001 r

12. In view of above discussions, I hold that the Appellant is not liable to pay service

tax. I, therefore, set aside the service tax demand on this count. Since, the

' demand is set aside, recovery of interest under Section 75 and imposition of

penalty under Section 77 and 78 are also required to be set aside and I order

accordingly.

cfrRE:-
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