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¥ ~Th~ nredde for grant of stay shall be accompanied by a fee of Rs.500/-.
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V2//94/BVR/2022 ‘ 245/AC/NIC/BVR-3/2021-22 27-02-2023

Ui STy W(O,Irder-ln-f\ppeai No.):

BHV-EXCUS-000-APP-076-2023

AT 1 fid / _ ‘ o3 o ard
Date of Order: 24.02.2023 Sl bl /

7.02.2023
Date of issue: 27.0%.2085

it R warg fig, srded @rfie), Io@ie gri uiRd / ; '
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OO issued by AdditionallJoint/Deputy/Assisiant Commissioner, Central Excise/ST

/ (38T, Rajkot / Jamnagar /| Gandhidham: .
arfiamalaufaas) &1 9 U8 Ual /Name & Address of the Appellant & Respondent :-

M/s. Habasi Mahmadidrish  Abdulrehman, Meshadi Maholla, Jafrabad, Amreli-365540 Mob no.
9824394302 : '
sa&ﬁm&dﬁm%mﬁaaﬂémﬁﬂmﬁaaﬂ%ﬁaﬂgaﬂmm:uﬁﬁmﬁm%m&{aﬂmmaﬂw%u
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Any person aggriev'ed by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

A e TG Y U R Ui TRl & HId e, S-Sl G b ST 1044 R 358 ®
lafa ua f3a Sfafam, 1994 ®1 URT 86 ¥F aiqufa Frafi@a g &1 S awdl ¢ I

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

i e § g a4l o S Yed, daid S > U AT ey e &) fad dis, 3% @@ A
T o o o 1 R ARG o ; R

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all'matters relating to classification and valuation.

Fuiad UiEsq 1 A gan 7T sdiel & s 99 Wi s dH1 Lo, ST = 1d Aare Ut EibE
F?maz)a‘r'u@m il mmwmwm &@W—%gﬂ&aﬁﬂgfﬂﬁﬁ%ﬁ

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CIZSTAT) at, 2nd Floor, Bfuaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above

syfiert eI & JHi meﬁ%mmmW(atﬁmﬁm?ﬁ, 2001, & P 6 % ferfa FuiRd fEw
TR TS EA-3 &) 9 Ui & gl ol o aney | g8 9 B U & U Ui & 91, Sel 9dlE AT 5O @ AT 3R
T T BT 5 €I O S G, 5 T UL U1 50 ARG Y e el 50 g 7Y A R @ HE: 1,000/~ ¥,
5,000/ 314aT 10,000 »Wﬁﬁgﬂfﬁ%ﬂmwﬁ@wﬂl Rufia e &1 2, Tefd TR
@1 AT & FED IER _gr_f[rrﬁ ) s 81 & Gfﬂ%%@%ﬁ;m@mﬁmwu 20 | Galdd B
2l , S &I 3H Ul ey v Tsitd erdfieia ggwaﬁw 21 R 3R (R EARIYIECES
U3 % T4 500/- T I YT e St ST I -

The ag?eal to the Appellate Tribunal shall be filed in quadmplicaté in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1 8 0/- Rs.5000/-, Rs.10,000/- where amount o dutydemand /interest/penalty/refund is upto 5
Lac.. 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favoz\ilr of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominate %aublic sector bank
of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied

by a fee of Rs. 500/~
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W%mﬁﬁgﬁﬁ%ﬁ&ﬁ%% ﬁ%@ﬁm%s%wm%mm U gIye @1 LA, & Bl
S YT & gl Tne oGl Hefe ety m&%ﬂwﬁm | R ST (& 3led) & oY Sfide--Us & | 500/
0T 1 iR Tes o S e I '

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
gquadruplicate in Form S5.T.5 as prescribed under, Rule 9(1) of the ‘Service Tax Rules, 1994, and Shall be
accompanied by a copy, of the order appealed against {‘one 6f which shall be certified copy) and should be

accompanied by a feespof Rs. 1000/- where the amount of service tax & interest desnanded & penalty levied of Rs.
Lakhs or 1ess, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than

Lakis ru%ees in the form of crossed bank ; of th
ank of the place whc;‘e the bench of Tribunal is situated. / Application

o 3
P lakhs but not exceedm% Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
44 i draft in fevour of the Assistant Registrar

tﬁlcwed is more than L
\ ench of nominated Public Sector
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3.
Appeal No: V2/94/BVR/2022

. 3rfYer 3er / ORDER-IN-APPEAL ::

" M/s. Habasi Mahmadidrish Abdulraheman, Jafrabad (hereinafter referred
to as “Appellant”) has filed the present Appeal agairist Order-in-Original No.
245/AC/NIS/BVR-3/21-22 dated 26.03.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,

Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 22.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of |.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial .year 2014-15, 2015-16 & 2016-17. However, no reply was

received from the Appellant.

3‘. In absence of data/ information, a Show Cause Notice dated 26.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2,38,991/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating .authority vide the impugned order confirmed the
derhand of Rs..2,38,991/- under.Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 2,38,991/- under Section 78 of the Act,
imposed penalty of Rs. 1,000/- each undér Section 77(1)(a), 77(2) and 77(1)(c)
of the Act.

5.  Being aggrieved, the Appellant has pfeferred the present appeal on
various grounds that he is engaged in the sales business of petrol, diesel, oil etc.
being a dealer of Hindustan Petroleum Corporation Ltd: (HPCL for sake of
brevity) in the name and style of Honest Petroleum. He also owner of a tanker
and providing transportation service to HPCL. He transports the gbods by road
witHout issuing any consignment note and therefore, his service does not under
Service Tax but falls under negative list under Section 66D(p)(i)(A). They relied
in the case of CCE Vs. Kanaka Durra Agro Oil Products (P) Ltd. - 2009 (3) TMI 130.
He submitted the copy of certificate of registration of truck, Form 26AS and

copies of Income Tax Return.

6. The matter was posted for hearing on 27.01.2023. Shri Pradyumansinh M.

—_

f,--."'.f“-_,'Qi;f-l"‘f._\'Rathod, consultant appeared for personal hearing and submitted that the
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4
Appeal No: V2/94/BVR/2022 .

appellant is an individual truck owner using his truck for petroleum transport
from HPCL to his petrol pump on which tax liability is discharged by HPCL..He .
has enclosed supporting documents with the appeal. He requested to set aside

the Order-In-Original.

7 | have carefully gone through:the case records, impugned order and '
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjuditating Authority has confirmed the demand of Service Tax vide impugned

order.

9. The Appellant is a petrol pump owner in the name and style of Honest
Petroleum. It is evident that he is an owner of a tanker and providing
transportation service to HPCL. He transports the goods by road without issuing
any consignment note and therefore his services are not of Goods Transport .
Agency. Being an individual truck owner, it is the contention of the Appellant
that his services are covered negative list under 66D(p)(i)(A), which is re-

produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(p) services by way of transportation of goods—
(i) by road except the services of—
(A) a goods transportation agency;or
(B) a courier agency;”
10.  On plain reading of the above provision, facts of the case and documents
submitted by the Appellant, | find that being an individual truck owner, his case
falls under negative list of services and thus, the Appellant is not liable to

Service Tax.

11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.

12, Srdicdd gRI &Sl @I T3 e &1 FueRT SWRigd a8id | fearsmars |
12. The appeal filed by Appellant is disposed off as above.

garfaa / Attested
/"'\«":\/3

(fra gama fAg)/(Shiv Pratap Singh),
bgg’ ~ 3gFd (3diel)/Commissioner (Appeals)
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Appeal No: V2/94/BVR/2022

. To,

M/s. Habasi Mahmadidrish .
Abdulraheman, Neshadi Maholla, A g eFe SaRer 3 3 G,
Jafrabad, Dist. Amreli-365540. A[ST Alll, STHETE, ﬁf—mv_ :

Qar A

3 T 365540 |

gfafafa :-

1).
2)
3)

4)
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