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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: - g
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned n para- 1{a).above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in formt EA-3 / as prescribed under Rule 6 of
Central Excise EA geal) Rules, 2001 and shall be accompanied agamnst one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount o dutydemand /interest/penalty /refund is upto S
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favoui of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of amy nominated a;l)]ubhc sector bank
of the place where the bench of the Tribunal is situated. Application made for grant of stay sh be accompanied

by a fee of Rs. 500/~
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The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the A%peﬁate Tribunal Shall be filed in
quadruplicate in Form §.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against F)ne of which shall be certified copy) and should be

- . accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest demanded & Fenalty levied of Rs
p =5 Laklis or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is imore than

e N i - dive lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
TP phpalty levied is more than ff La.kgns rupees, in the form of crossed b draft in favour of the Assistant Registrar
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Appeal No: GAPPL/COM/STP/2292/2022

- 37dier 3Te’r / ORDER-IN-APPEAL ::

M/s. Yashpalsinh Vanrajsinh Gohil, Akwada (hereinafter referred to as
“Appellant”) has filed the present A'ppeal against Order-in-Original No.
41/SERVICE TAX/DEMAND/2022-23 dated 15.04.2022 (hereinafter referred to as
‘impugned order") passed 'by the Assistant Commissioner, Central GST Divisfon,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Inceme Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the‘Financial year 2014-15, 2015-16 & 2016-17 of the Appellant. Letter dated
15.07.2020 was issued by the Jurisdictional Range Superintendent requesting the
Appellant to provide information/documents viz. copies of I.T. Returns, Form
26AS, Balance ‘Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual
Bank Statement, Contracts/ Agreements entered with the persons to whom
services provided etc. for the Financial year 2014-15, 2015-16 & 2016-17.

However, no reply was received from the Appellant.

3. In absence of data/ information, a Show Cause Notice dated 10.09.2020
was issued to the'Appellant, demanding Service Tax and cess to the tune of ‘Rs.
26,24,273/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also

;;roposed to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of
the Act upon the Appellant.

4. © The adjudicating authority vide the impugned order confirmed the
demand of Rs. 26,24,273/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 26,24,273/- under Section 78 of the Act,
imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c)
of the Act. The Adjudicating Authority dropped the demand of Rs. 3,66,120/-. '

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that he has truck transport proprietorship business and he
operates his owned trucks. He has not provided any services which are liable to
Service Tax. He transports the goods without i‘ssuing any consignment note and
thus his services are under the purview of negative list’as mentioned at Section
66D(p)(i). He submitted copies of certificate of registration of trucks, Form 26AS
and Income Tax Returns. He also relied upon the decision in the case of Caps &
Prints (P) Ltd. Vs. Commissioner of Service Tax, Kolkata - 2013-TIOL-111-
CESTAT-KOL wherein it has been held that individual truck owners are out of

purview of service tax.

_6. The matter was posted for hearing on 27.01.2023. Shri Pradyumansinh M.

REit-hod, consultant appeared for personal hearing and submitted that the

M/ Page 3 of 5
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Appeal No: GAPPL/COM/STP/2292/2022

appellant is an individual truck owner, not a Goods Transport Agency and is not
liable to Service Tax. He has submitted copy of ITR and R/C book in this regard.

He requested to set aside the Order-In-Original.

p | have carefully gone through the case records, impugned order. and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had béen issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order after considering the reply filed by

the Appellant.

8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

otherwise.

9. On verification of profit & loss account for the year 2014-15, 2015-16 &
2016-17, it is seen that there is transport income on which Service Tax has been
demanded in the Show Cause Notice. The Appellant produced copies certificate

of registration for the trucks owned by him. It is his submission that he has not

. issued any consignment notes, by whatever name called and transported the

goods in his owned trucks. On verification of certificate of registrations
produced by him, it reveals that all these trucks are owned by the Appellant. On
verification of Form 26AS, it reveals that out of total transportation income,
very small income is reflecting there and that too under Section 194C which is
the payment to transporter.

10. The Appellant stated that he has provided services to transportation of
goods in the trucks owned by him and has not issued any consignment notes etc.
and transportation activity was carried out on oral understanding with his
customers. Therefore, it appears that the services provided by him are squarely .
covered under Section 66D(p)(i)(A) which is re-produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency; or

(B) a courier agency;”

On plain reading of the above provisions, it is amply clear that services by way
of transportation of good by road excluding services of a goods transportation’
agency are covered under negative list. As enumerated above, the services
provided by the Appellant are not as a Goods Transport Agency services.

Therefore, the services provided by the Appellant are well within the ambit of

\ ; W o\j\/ Page4 of 5 .
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Section 660(p)(1)(A) of the Act and hence the Appellant is not liable to any

service tax.

11.  In view of discussions and finding,' | set aside the impugned order and

allow the appeal filed by the Appellant.
12, Uiadhdl gRI Gol @I T UTd &1 ATeRT I alie A fearamarg |

12.  The appeal filed by Appellant is disposed off as above.
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