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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise/ST
! GST, Rajkot / Jamnagar / Gandhidham: '

st afanfaard! &1 Ud Ul /Name 8 Address of the Appellant & Respondent :-

M/s. Shri Umeshbhai Bhirajbhai Rethod, Anand Society St. No. 1, B/HT.B. Hospital, Surendranagar,
Gujarat '
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way

U Yob @2 TG Yeob Ud SR (et raeassvl & Ui oriel, Hfd JaG Yo HAFTH 1944 F 4RI 358 &
3itd ud faa sfifmm, 1994 31 4RI 86 & 3farfd Fafaiad e & o J&dl ¢ If

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: + .

oo s 4 s e T e e, e e e O S o iR @ s s, 2w o
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

sftefta e # Fae S v A 3 R iy Srg e (srftefraamad, 2001, & Paw 6 $ sirfa R oy
T YU EA-3 &) IR Wiad! # g fdar s =gy saﬁﬁm@m@uﬁ%m,wm&mﬁgaﬁw ST B HIT S
eIl , BUY 5 ORE I IHA HY,5 ARG SUT 1 50 TG Y b 3ual 50 @ F79¢ Bl HHW: 1,000/ 39,
e e e & N ”{%‘iﬁm@%ﬁ% - W%a@?%? Sl AL e s
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The ag}aeaj to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise SA(%’EHJ} Rules, 2001 and shall be accompanied a;amst one which at least should be accompanied

by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of dutydemand/interest/penalty/refund is upto 5

Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar

of branch of any nominated public sector bank of the place where the bench of any nominated ;{ubhc sector bank

gf ﬂ]? pla}:e& wh%ség /the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
v a fee of Rs. ! -

ardlelt e & grg a{dﬁa,ﬁﬂa{ﬁﬁuﬂ,m%ﬁmaegn & oiafa Jarey Fgmar, 1994, & Fw 9(1) & d8d
Reffa yod 8,.7.-5 5 IR wfadl 7 &1 o v ud gae wy o ¥ faog ardia o1 R €Y, IuH! Ul WY E e &% (I
T 0% i T g Aiew) IR 3 A &6 4 $U U Uid & U1, Wigl Aars @ B ST @] AR SR @ i e, 30
5wmsﬁmg%qmmso%ma%?gsﬁi@mﬁe@a%j«ﬁ'ﬂw 1,000/~ ¥l %’?oo;- gﬁa{w
10,000/- W & GRS GEd R o Eal Teifia 3 il & R G4
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A%pel]ate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as grescmbed under, Rule 9(1) of the Service Tax Rules, 1994, and S be
accompanied by a copy. of the order appealed against (one of which shall be certified copy) and should be
aecoripanied by a fees of Rs. 1000/ - where the amount of service tax & interest demanded & penaity levied of Ks.
g or less, Rs.5000/- where the amount of service tax & interest demandedl & penalty levied 1s more than
b6 but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
vpenhltyddvied is more than fift Lakgs ru;g:es in the form of crossed bank draft in favour of the Assistant Registrar
of thesench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application

fi made f‘{ll_"» orant of stay shall be accompanied by a fee of Rs.500/-. |
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Tﬁe ap_geal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicl‘1j shall be a certified copy)
and copy of the order %assed bg the Commussicner authorizing the Assistant Commissioner or DepuiYy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. .

T e, S TG Yob Ud Jared iy witiewn (@wee) & id sdiel & Hie § $=i1d I1g Yoo T 1944
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- St I o 5 oy & yrae fait (@ 2) ofifam 2014 & oy & qd el snficlla wiltierd 3 wwe frardls

R 3ff vd ardfta @ g AeT gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duly and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
(i) amount %ayabie under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not a pllg to the stay application and appeals

pending before any appellate authority prior to the commencement of Lge inance (No.2) Act, 2014.
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Revisjon lication to efnment f India: . .

o9 o1 @ ﬁmﬁ%m%%amuﬂ?ﬁ%m b 3UTH, 1994 $! YRT 35EE & ECIR GURRICH
%ﬁmuﬂﬁwglgﬂﬂm&nﬁaﬂéﬁiﬁﬁwm | =l Hiwe, Sitae &g vae, Sae art, 73 fewe-110001,
A revision ap hcati’fon lies to the Under Secretary, to the Government pf'India, Revision Application Unit, Ministry
of Finance, Department of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Delhi-11000
quernSEC%%% gEdE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1]
of Section- ibid: . : )
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In case of any loss (R_E'goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or frorn one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether 1n a factory or in a warehouse '

U & T fedl ap O 89 &1 ol o R wa & Gt | F O R 4 T8 FE IA FgefEn &
T e o % Lkl dil

In case of rebate of duty of €xcise on goods exported to any country or territory outside India of on exgisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

of Farre Qe B I b e YR & S1ee, AuTa a1 He &1 v Fafd a1 .
In case of goods exporttﬁfgutside India export to Nepal or Bhutan, without payn{ent of duty. -
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after. the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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< ﬁml greﬁé?%qmw AT, 1944 $1 URT 35-EE & d6d (uiitd Yo & Harrll & gigd & R W TR-6
el &1 Sl | : ;
The above application shé]l be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excige
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the QIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE

of CEA, 1944, under Major Head of Account,

e L B A e SR o e 70 T g ¥ 4 7
dl 1000 - &1 YA a1 |

The revision a cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees Orie
Lag or less ang li)-'{s. 1000/ - where the au?ount im?olved is more thaﬁ Rupees One Lac. i

ey e %{m ﬁm%ﬁ%@g%a’f %ﬂ%%%{%éﬂ E%dgéﬂ@ﬁ?mm aw
5@%5@3{&? % 9 zm%% w%m Waﬂw&n%a? 1 STl
i / In case, if the order covers various umbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, notwithstanding the fact ?]hat the one appeal to the Appellant Tribunal or the one a%%hcatmn

1f:0 the gentra.l Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/-
or each.
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One copy of application or O.1.0. as the case may be, and the order of the adjudica authority shall bear a
court fé)eystam%pof Rs.6.50 as prescribed under Schedule-I in terms of the CourJt Fee Act,glg'fs, astgmended. .

A A i 3r1 wafAa mwel @
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Attention 1s also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure) Rules, 1982.

I diehg aﬂ;%v F | el s, fga R Adian wawEl & g, srdiardf faurtia dsrge

www.cbec.gov.in & G& I , ) ‘
For the elaborate, detailed and léxtcst ?rovisious relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.




Appeal No: GAPPL/COM/STP/3460/2022

:: e 3Teer / ORDER-IN-APPEAL ::

M/s. Umeshbhai Bhirajibhai Rathod, Surendranagar (hereinafter referred
to as “Appellant”) has filed the present Appeal against Order-in-Original No.
16/2021-22 dated 12.10.2022 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central GST Division, Surendranagar

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 & 2015-16 of the Appellant. Letter dated 23.09.2020

- was issued by the Jurisdictional Range Superintendent requesting the Appellant

‘_(M

[5/ g requested to drop the Order-In-Original.

to provide information/documents viz. copies of I.T. Returns, Form 26AS
Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual Bank
Statement, Contracts/ Agreements entered with the persons to whom services.
provided etc. for the Financial year 2014-15, 2015-16 & 2016-17. However, no

reply was received from the Appellant.

3. | In absence of data/ information, a Show Cause Notice dated 22.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,31,225/- undef Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed the
demand of Rs. 1,31,225/- under-Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 1,31,225/- under Section 78 of the Act,
lmposed penalty of Rs. 4,000/- each under Section 77(1)(a) and 77(2) of the Act.

5.  Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Adjudicating Authority confirmed the demand ex-parte.
He is a proprietorship concern involved in transportation of soil/debris from one
place to another through two dumpers No. GJ18X 8464 & GJO1BT 8444 owned by
him. He produced copies of registration certificates of dumpers. He is an
individual dumper owner providing services of transportation of soil/ debris and
thus his service falls under Section 66D(p) of the Act and thus he is not liable to

service tax.

6. The matter was posted for hearing on 14/15/16-02.2023 &
21/22/23.02.2023. The Appellant vide his letter dated 21.02.2023 reiterated the

grounds of appeal and stated that the case may be decided on the facts and

/a A, ﬁ&cuments submitted by him and he does not wish to heard in person. He

@'1 Page 3 of 5
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7. | have carefully gone through the case records; impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of .data received from
the Income Tax department. The Adjudicating Authority has confirmed the

demand of Service Tax vide impugned by passing the ex-parte order.

8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

otherwise.

9. On verification of copy of registration certificate of two dumpe:rs, it
transpires that both the dumpers were owned by the Appellant. He also
produced copy of a hand written note-book-wherein he has mentioned details of
materials, viz. sand/ soil/ debris etc., transportation from one place to other
and charged the consideration:per trip which do not exceed Rs. 1500/- in any
case. The Appellant produced copies of profit & loss account for the year 2015-
16 & 2016-17, it is seen that there is transbort income on which Service Tax has
been demanded in the Show Cause Notice. The Appellant produced copies
certificate of registration for the dumpers owned by him. It is his submission
that he has not issued any Consignment notes, by whatever name called and
transported the goods in his owned dumpers. On verification of certificate of |
registrations produced by him, it reveals that both the dumpers are owned by
the Appellant. | ‘

10. The Appellant stated that he has provided services to transportation of
goods in the dumpe'rs owned by him and has not issued any consignment notes
etc. and transportation activity was carried out on oral understanding with his
customers. Therefore, it appears that the services provided by him are squarely
covered under Section 66D(p)(i)(A) which is re-produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency; or

(B) a courier agency;”

On plain reading of the above provisions, it is amply clear that services by way
of transportation of good by road excluding services of a goods transportation
agency are covgred under negative list. As enumerated above, the services
-provided by the Appellant are not as a Goods Transport Agency ser\./ices.
Therefore, the services provided by the Appellant are well within the ambit of
, Section 66D(p)(i)(A) of the Act and hence. the Appellant is not liable to any
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service tax.

11.  In view of discussions and finding, | set aside the'impugned order and
allow the appeal filed by the Appellant.

12, Sfuidddl gRI &S $ 73 Sftia o1 FueRT Iwied a8d & T ST 2 |
12.  The appeal filed by Appellant is disposed off as above.
T Attesed |
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é&gﬁ = (Rra warg fA7)/(Shiv Pratap Singh),
R, 3, RA=T/R. S. BORICHA  3rged (3rier)/Commissioner (Appeals)
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M/s. Umeshbhai Bhirajibhai 2 3?31“3 BrehsTs 1o ;
Rathod, Anand Society, Street No. TS ' :
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