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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax A pellate Tribunal (CESTAT) at, 24 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise iAggeal] Rules, 2001 and shall be accompanied agamst one which at least should be accompanied
by a fee of Rs. 1.000/- Rs.5000/-, Rs.10,000/- where amount o dutydemand /inierest/penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of anv nominated agubhc sector banlt
%Jf th? pla%%wl"gégfhe bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
by a lee o S - .
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ppeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A;%pellate Tribunal Shall be filed 1

The a
guadriplicate in Form S.T.5 as prescribed under Rule 9(1) of the 'Serwice Tax Rules, 1994, and Shall be

scommpanied by a copy of the order appealed against {one of which shall be_certified_copy) and should be
mpanicd by a fees of Rs. 1000/- where the amount of seryice tax & interest demanded & f)enalty levied of Rs.
alchs, OC less, Rs.5000/- where the amount of service tax & ini¢rest demanded & penalty levied 1s more than
Hiclts hut not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of segmce tax & interest demanded &
tl-‘ aied 15 more than iif I_.ak%s rupees. in the form of crossed bank draft in favour of the Assistant Registrar
& of nominated Public Sector E of the place where the bench of Tribunal 1s situated. / Apphicauon

t of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: GAPPL/COM/STP/3457/2022

:: AT TS / ORDER-IN-APPEAL :: |

L

Dr. Hardik Yogindra Mehta, Bhavnagar (hereinafter referred to as

“Appellant”) has filed the present Appeal against Order-in-Original No.
513/SERVICE TAX/DEMAND/ZOZT-ZZ dated 13.08.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

L The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 24.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017).

However, no reply was received from the Appellant.

3. In absence of data/information, a show cause notice dated 09.10.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
3,85,201/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act. |

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 3,85,201/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 3,85,201/- under Section 78 and
penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

29 Being aggrieved, the Appellant has preferred ‘the present appeal on
ground that the Show Cause Notice issued based on presumptions and third-party
information is riot sustainable in terms of Board Circular issued in 2017. The
Show Cause Notice has been issued without considering the fact that the service
provided may fall under negative list or exempl as per mega exemption
Notification No. 25/2012 of may fall under reverse charge mechanism and
service receiver may liable to pay Service Tax. They relied on the decision in the
case of Commissioner Vs. Sharma Fabricators & Erectors Pvt. Ltd. 2019, Oudh
Sugar Mills Ltd. Vs. UOI 1978. The extended period of limitation not applicable
in terms of proviso to Section 73(1) of the Act and they relied on the decision in
the case of Cosmic Dye Chemical Vs. Colléctor of Central Excise, Bombay- 1995
(75) ELT 721 (SC). There can be no suppression if assessee was ignorant in
Tamilnadu Housing Board Vs. CC'E, 1995 Supp(1) SCC. No corroborative evideﬁce

— e,

iffﬁnduced by the Department to show that they have -willfully suppressed the

|E ; J/ ' Page 3 of 6
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Appeal No: GAPPL/COM/STP/3457/2022

fact. The services provided by him are exempt as per Sr. No. 2(i) of mega
exemption Notification No. 25/2012 as he is an authorized medical practitioner
and provides health care services to various hospitals viz. ‘Shalby Ltd., Tapan.
Hospital Pvt. Ltd., Medilink Hospital and Research Centre Pvt. Ltd., Atulbhai
Ramanlal Patel etc. He is a general physician and an MD, MBBS by qualification
and life time member of Indian Medical Association, Society for Emergency

Medicine India and Indian Society of Critical Care Medicine.

6. The matter was posted for hearing on 22.02.2022. CA Sachin Dharwal '
appeared for personal hearing and submitted that the appellant is a doctor and
his services are exempt. He submitted that the appellant had moved from his
address in Bhavnagar to Ahmedabad and did not receive any letter before the
_ Show Cause Notice or the Show Cause Notice. Even the Order-In-Original was
received in person at a much later date after getting a call from the office of

the Adjudicating Authority. He requested to set aside the impugned order.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been iséued only -
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order. It has been held by the Adjudicating Authority that the service provided
by the Appellant is a taxable service in absence of information/ documents
which were neither submitted by the Appellant nor they had filed any defense

submission and not appeared for personal hearing also.

9. The Appellant has contenaed that he is registered medical practitioner
serving in the medical profession as Bachelor of Medicine & Bachelor of Surgery:
(MBBS) and Doctor of Medicine in Tuberculosis & Chest Diseases branch and
provides healthcare service at various hospitals. He further contested that being
a Doctor engaged in Medical profession, his case falls under Negative list as per
Section 66D of Finance Act, 1994, and referred Notification No.25/2012-Service
Tax dated 20.06.2012, according to which services provided by medical '

professional were not liable to Service Tax. Now, it is to be examined whether

the services prc;vided by the her will be covered under the Negative list under
Section 66D of Finance Act, 1994 or Notification No.25/2012-Service Tax dated
20.06.2012.

Page 4 of 6
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Appeal No: GAPPL/COM/STP/3457/2022

10.  In the above context, | find that Health care services by a clinical
establishment, an authorized medical practitioner or péra~medics are exempted
under Notification N0.25/2012-S.T. dated 20-06-2012. Thé relevant portion of
the Notification No.25/2012-S.T. dated 20-06-2012 is reproduced as under:

“In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to
as the said Act) and in supersession of notification number
12/2012-Service Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part Il, Section 3, Sub-section (i)
vide number G.S.R. 210(E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under
section 66B of the said Act, namely :-

2. Health care services by a clinical establishment, an authorised
medical practitioner or para-medics;”

11. | find that “Health care services”, “a clinical establishment” and “an
authorised medical practitioner” are defined at para 2 (t), (j) and (d)
respectively of the Notification No.25/2012-S.T. dated 20-06-2012 as under:

(t) “health care services” means any service by way of diagnosis or
treatment or care for illness, injury, deformity, abnormality or
pregnancy in any recognised system of medicines in India and
includes services by way of transportation of the patient to and
from a clinical establishment, but does not include hair transplant
or cosmetic or plastic surgery, except when undertaken to restore
or to reconstruct anatomy or functions of body affected due to
congenital defects, developmental abnormalities, injury or

trauma;

(j) “clinical establishment” means a hospital, nursing home, clinic,
sanatorium or any other institution by, whatever name called,
that offers services or facilities requiring diagnosis or treatment
or care for illness, injury, deformity, abnormality or pregnancy in
any recognized system of medicines in India, or a place established
as an independent entity or a part of an establishment to carry out
diagnostic or investigative services of diseases;

(d) “authorized medical practitioner” means a medical
practitioner registered with any of the councils of the recognized
system of medicines established or recognized by law in India and
includes a medical professional having the requisite qualification
to practice in any recognized system of medicines in India as per
any law for the time being in force;

12. On go"ing through the degree certificate as well as books of account
produced by the Appellant, | find that the Appellant is a medical practitioner
having Régistration Certificate No. G-12160 and was practicing at various
_—_hospitals at Ahmedabad during the relevant period, which was covered under

/ST TN,

e definition of health care services provided in a clinical establishment by a

@/ Page 5 of 6
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Appeal No: GAPPL/;OMISTP/3457I2022

authorized medical practitioner as per para 2(t), (j) and (d) of the Exemption
Notification. Further, the services provided by the Appellant as a M.B.B.S./
M.D., are covered under the Health care services. Therefore, the services
provided by the Appellant as an authorized medical pract1t1oner during the
relevant period were not taxable and were exempted under the above said
Notification N0.25/2012-S.T. dated 20-06-2012. Accordingly, | find that demand of

Service Tax on the said services provided by the Appellant is not sustainable.

13.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.

14, orftedd gRI e @) TS o @1 FeRT STRied dlid & fba ST g |
,14.  The appeal filed by Appellant is disposed off as above. '
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