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Appeal No: GAPPI/ COMI STP / 1741 /2072

:: 3rfi6T 3nttr ::/:: oRDER-IN-APPEAI:i

M/s. Ravindrabhai Manharbha'i Gohit, Bhavnagar (hereinafter referred to as

"Appettant") has fited the present against Order-in-Origihal No. 958/SERVICE

TAX/DEM,AND/2021"22 dated 27.03.2022 (hereinafter referred to as 'impugned

order') passed, by the Assistant Commissioner, CGST Division, Bhavnagar-1

(hereinafter referred to as'adjudicating authority'):

2, The facts of the case, in brief, are that the lncome Tax Department shared

the third party information/ data based on lncome Tax Returns/ 26A5 for the

Financial year 2014-15 of the Appettant. Letter dated '16.07.2020 was issued by

the Jurisdictional Range Superintendent requesting the Appel[ant to provide

information /documents viz. copies of l.T. Returns, Form 26A5, Batance Sheet

(inctuding P&L Account), VAT/ Sates Tax Returns, Annual Bank Statement,

Contracts/ Agreements entered With the persons to whom services provided etc,

for the Financiat year 2014-15 to 2017-18 (upto June-20'17). However, no repty

was received from the Appettant.

3. ln absence oJ data/ information, a show cause notice dated '17.08.2020 was

issued to the Appetlant demanding Service Tax including cess to the tune of Rs.

61,6061 - under'section 73(1 )of the Act by invoking extended period of 5 years

atongwith interest under Section 75 of the Act. lt was atso proposed to impose

penalties under Section 77(1)(a), 78, 77(Z) and 77(1)(c) of the Act upon the

Appeltant.

4, The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order confirming Service Tax demand of Rs. 61 ,606/-

under Section 73(1) atong with interest under Section 75 of the Act and imposing

penatty of Rs. 6'1,606/- under Sqction 78 and penatty of Rs. 5,000/- each un(er

Section 77(1)(a) e.77(2) of the Act.

5. Being aggrieved, the AppeLtant preferred present appeal contending, infer'

alio, as under:

(i) The impugned order is not correct as it has been passed without making legal

interpretation of provisions of the Act. They was providing seryices as "Cabte

Operator" in retation to transmission of waives through etectronical[y system

independentty and they have not provided taxable service by using the

symbol/ brand name of "Others". Their taxable vatue had not exceeded the

threshotd timit of Rs. Ten Lakh in any of the financial year for the period under

reference, they are entitted to avail benefit of Notification No. 06/2005-5T

frr

\.--.

\ Page 3 of 5

,,\--2



4
Appeal No: GAPPL/COM /SIP / 1743 /1022

dated 01 .03.2005.

(ii) The department has faited to estabtish as to how the Appettant has provided

the taxabte service by using other's brand name. ln a similar case of Shri

Chiragbhai Andhariya, the Commissioner (Appeats), Rajkot vide olA No. BHV.

EXCUS-OOo-o19-2021-22 dated 01 .04.2022 has clearty hetd that the Appetlant

is tiabte to avail the benefit of Notification No. 6/2005-ST dated 01 .03.2005.

(iii)The assessable vatue considered for issue of show Cause Notices has been

determined on assumption presumption ground. They rety on case law as

reportedat200g(14)sTR511(Tri..Det.)and2018(18)GSTL152(AAR-GST).

6. The personat hearing in [he matter was given io the'Appettant on

21.12.2022,09.01.2073,23124/25.01.2023and011071.03.02.2023butnoone

appeared for the same'

7. I have carefulty gone through the case records, Show Cause Notice'

impugnedorderandappealmemorandumfitedbytheAppettant.Theissuetobe

decided in the case on hand is whether the activity carried out by the Appettant

is liabte to service Tax or not.

8. I find that the lower Adjudicating Authority in an ex-parte order found that

in the ITR for the year 2014-15 of the Appettant, shared by the lncome Tax

Department, the Appettant had provided services of Rs. 4,98,429l- and Service

Tax inctuding cesses of Rs. 61,606/- was not paid by the Appetlant'

g. The show cause Notice was issued based on the third party data provided

by the lncome Tax Department whereas, the Appettant has drgued that their case

is of sub-cabte operator and have provided services under the brand name of M/s.

Chandroray cabte owned by others. ln additionat submission dated 76.07.2021

fited by the Appettant and received on 29.07 .2027, the Appettant has argued thdt

impugned order has been passed on the basis of third party evidences' Thus, there

is contradiction in the facts mentioned in the show cause Notice as wetl as

impugned order and the grounds advanced by the AppetLant in the appeal

memorandum. Further the Appettant has not produced atl the supporting '

documents in support of ctaim nor appeared for personal hearing before the

Appettate authoiity.

10. I find that the Appettant had not submitted the retevant documents/ data

to the Adjudicating Authority and atso not attended the personal hearing before

him. Likewise, the Appettant has not submitied sufficient documents and atso not

attended the persona[ hearing before this Appettate authority as we[[. I find that

the facts stated in the appeat were not avaitable to the Adjudicating Authority

ll
a
d
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Appeat No: GAPPL/ COM/ S'lP 11743 /7022

and he was constrained to pass ex-parte order. The Appettant had not avaited the
opportunity of natural justice extended to him by the Adjudicating Authority and

has come in appeat with new facts. Therefore, I am of considered view that the

case should be remanded back to the Adjudicating Authority, who shatt catt for att

the retevant documents and decide the matter in de novci by passing speaking

order. The Appettant is also directed to provide required information as and when

calted upon by the adjudicating authority. Needless to mention that Order in de

novo proceeding shatt be passed by adhering to the principtes of natural justice.

11. I set aside the impugned order and dispose of the appeat by way of remand

to the adjudicating authority as discussed above.

12.

12.

,ytM am ed o1 .r{ qn-o * frcrcnr sqfrdd rr$b t fr-qr qrar t r

The ap at fi Appetlant is disposed off as above by way of remand.
.lesterl

,c
s, TFrq

RPAD

3k. *
arrir.,tn

(ftI+ c-dlq (Shiv Pratap Singh),

Mgirt (3rfrilycommissioner (Appeals)t.q.r,.i t
B

efr,
fr. {Eae{r$ a-dE{firf rffie, q#c;ifl
r-t, c-rrsq{-f,, t-EYs q-rq fi qr€,

fu*r, errr+rn.

sftftB:-
1) Hs{r 3{g-ffr, aE (r4 tsr 6-{ @ t'drq 5flr{ Srffi', TI;RET At{,3{6E4r.Ir6

+f dra-+.rt Et
2) 3{9f,d, drg tti tEr *"t lti ardrq 3-ccE Xra., 3{la;rrr gq-trdmq, g{ltt;rrr

+l snEeq?6.mffr Et
3) 3Ttr{ 3lErd, a1g (ti t-Er +-r lti Ardfq 3Fqr{ qrffi, 8lEtrrR +} :rrae{6'

4)

mffiEr
s6r{+. Jq-ff, dq (-4 c-Er q-r (ti adrq sccr( ilffi Ho-3d, ,Tr{frrR-16t

3{Ereq6-6rffi Et
an6 rrwr

To,
M/s. Ravindrabhai Manharbhai
Gohit, Shop No. F-'1,

Pramukhdarshan, Near: Petrot
Pump, Chitra, Bhavnagar.
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