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Appeal /File No. : 0.1.0. No
GAPPL/COM/1743/2022 ’ 958/SERVICE 27-63-2022

TAX/DEMAND/2021-22

37dTer 3T HEAT(Order-In-Appeal Nov.):
- BHV-EXCUS-000-APP-071-2023
ST S B A /

Date of issue: .

# R wrare Rig, 3mgEa (3rfew), Towie earr aRE /
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

e & femw /

Date of Order: 23.02.2023 24.02.2023

319 3] T S IIGFA/ HETAH HIGF, e 3G Yo/ HI/ET TEHATH TSRE | SR/ ]
ZarT SRR TR 7 3 & g /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham: 4

AT &Y TIETEr &7 71 Ud IaT /Name & Address of the Appellant & Respondent :-

Mis. Ravindrabhai Manharbhai Gohil, Shop No. Pramukhdarshan ,Nr. Petrol Pump
Chiltra,Bhavnagar

¢ HIE(FU) a_mmmmmamm/ TferaRToT & EHeT el ST Y GendT 61/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AT eh ,Wmaﬁﬁwmmmw%qﬁm,mmaﬁ:mﬁw ,1944 & URT 358 &
et ve B OraE, (1994 Hr URT 86 & adid REtatad ST & o aFhar e I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

aﬂhnw?am@mﬁuﬁmﬂmﬁ%ﬁm&ﬁ,WW%}WQ&WWF&W@W@%@N@@WW
& 2, 3. &, A, 715 e, F & o aifee 1/ :

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.

SUEd UREOE 1(a)ﬁmmmammmﬂm;ﬁm:ﬁﬁsﬁmwaﬁwmmmwr
(W}#WWW,,@WW,W 3TATAT HEAGTEIG,- 3¢00 & & Gl Tle U I/

To the West regional bench of Customs, Excise & Service Tax A; pellate Tribunal (CESTAT) at, 2= Floor, Bhaumah
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

i SOTaTTRETOT & WHET Hie e U ¥ TAT Feaid 3ca1g e (3rdien)feraaae, 2001, ¥ Fr 6 & simdta AR
P T3 9T BALS T o Tt & oot R T SR | S A e 8 5 o ST & WY, T 3eTE e 1 e SIS 1 AT
3i'nmmw,m5wmmm,smmm50 ST TUT T HUAT 50 oG $9T F A ¢ ol wa 1,000/
. 5,000/~ FI9 3eraT 10,000,/ TR 1 LR STAT e B Uil Forwt i1 ARG Yo F Ip7Tee, HAfT el
e £ QT & TeTS TR 3 A 3 el ot Tt £ & A% gary ondy J@ifend d3 SR eaRT [T ST AT
|mﬁﬁgﬁﬁw,hﬁmamﬁmwmmﬁammﬁﬁwﬁﬁmﬁmé;Rm?rsnaﬁr(fwﬁ)
& AT 3maes-T7 & W 500/- T9T #7 ARG ek St T g | _

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise iAggeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount o dutydemand /interest/penalty /refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectlveh\; in the form of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of any nominated a%ubhc sector bank
of Eh? pla?eR WhS%l% }Lhe bench of the Tribunal is situated. Application made for grant of stay sh be accompanied
bv alee o S =

reiraiie saTaTTRIRTOT 3 THeT 3, faw TG, 1994 9 U 86(1) & aEia FarE FgwEe, 1994, & o 9(1) Faed
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“The appeal under sub section (1) of Section 26 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
guadruplicate in Form S.T.5 as grescrlbed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accgmpanied by a copy. of the order appealed against {one of which shall be_certified copy) énd should be
accempanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & Penalty levied of Rs.
y g s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 15 more than
 fivé lakhs but not exceeding Rs. F° Lakhs, Rs.10,000/- where the amount of service tax & interest demandec

Lpénalty levied is more than%ftfv)h,L 5 s ru%aes in the form of crossed bank draft in favour of the Assistant Registrar

c Se

Zf the bench of nominated Pu ctor Bank of the place ubhere the bench of Tribunal is situated. / Application

made for grant of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: GAPPL/COM/STP/1743/2022

- 1 3der 3ERr ::/:: ORDER-IN-APPEAL ::

M/s. Ravindrabhai Manharbhai Gohil, Bhavnagar (Hereinafter referred to as
“Appellant”) has filed the present against Order-in-Origihal No. 958/SERVICE
TAX/DEMAND/2021-22 dated 27.03.2022 (hereinafter referred to as ‘impugned
order') passed by the Assistant Commissioner, CGST Division, Bhavnagar-1

(hereinafter referred to as ‘adjudicating authority’):

F il The facts of the case, in brief, are that the Income Tax Department shared
the third party information/ data based on Income Tax Returns/ 26AS for the
Financial year 2014-15 of the Appellant. Letter dated 16.07.2020 was issued by
the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017). However, no reply

was received from the Appellant.

3. In absence of data/information, a show cause notice dated 17.08.2020 was
issued to the Appellant demanding Service Tax including cess to the tune of Rs.
61,606/- under Section 73(1) of the Act by invoking extended period of 5 years
alongwith interest under Section 75 of the Act. It was also proposed to impose
penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the
Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax demand of Rs. 61,606/-
under Section 73(1) along with interest under Section 75 of the Act and imposing
penalty of Rs. 61,606/~ under Section 78 and penalty of Rs. 5,000/- each under
Section 77(1)(a) & 77(2) of the Act.

5. Being aggrieved, the Appellant preferred present appeal contending, inter-

alia, as under: '

(i) .The impugned brder is not correct as it has been passed without making legal
interpretatibn of provisions of the Act. They was providing services as “Cable
Operator” in relation to transmission of waives through electronically system
independently and they have not provided taxable service by using the
symbol/ brand name of “Others”. Their taxable value had not exceeded the
threshold limit of Rs. Ten Lakh in any of the financial year for the period under
reference, they are entitledrto avail benefit of Notification No. 06/2005-ST

@‘/
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Appeal No: GAPPL/COM/STP/1743/2022 .

dated 01.03.2005.

(i) The department has failed to establish as to how the Appellant has provided
the taxable service by using other’s brand name. In a similar case of Shri
Chiragbhai Andhariya, the Commissioner (Appeals), Rajkot vide OIA No. BHV-
EXCUS-000-019-2021-22 dated 01 .04.2022 has clearly held that the Appellant
i< liable to avail the benefit of Notification No. 6/2005-ST dated 01.03.2005.

(iii) The assessable value considered for issue of Show Cause Notices has been
determined on assumption presumption ground. They rely on case law as
reported at 2009 (14) STR 511 (Tri.-Del.) and 2018 (18) GSTL 152 (AAR-GST).

6. The personal hearing in the matter was given to the "Appellant on

21.12.2022, 09.01.2023, 23/24/25.01.2023 and 01/02/03.02.2023 but no one

appeared for the same. ' *

"9 | have carefully gone through the case records, Show Cause Notice,

impugned order and appeal memorandum filed by the Appellant. The issue to be

decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found that
in the ITR for the year 2014-15 of the Appellant, shared by the Incofne Tax
Department, the Appellant had provided services of Rs. 4,98,429/- and Service
Tax including cesses of Rs. 61,606/- was not paid by the Appellant.

" 9. The Show Cause Notice was issued based on the third party data provided

by the Income Tax Department whereas, the Appellant has argued that their case

is of sub-cable operator and have brovided services under the brand name of M/s.

Chandroray Cable owned by others. In additional submission dated 26.07.2022 .
filed by the Appellant and received on 29.07.2022, the Appellant has argued that

impugned order has been passed on the basis of third party evidences. Thus, there

is contradiction in the facts mentioned in the Show Cause Notice as well as

impugned order and the grounds advanced by the Appellant in the appeal

memorandum. Further the Appellant has not produced all the supporting
documents in support of claim nor appeared for personal hearing before the
Appellate authority.

10. | find that the Appellant had not submitted the relevant documents/ data

to the Adjudicating Authority and also not attended the personal hearing before

him. Likewise, the Appellant has not submitted sufficient documents and also not
attended the personal hearing before this Appellate authorfty as well. | find that
the facts stated in the appeal were not available to the Adjudicating Authority

/éi; | Page 4 of 5
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Appeal No: GAPPL/COM/STP/1743/2022

and he was constrained to pass ex-parte order. The Appellant had not availed the
opportunity of natural justice extended to him by the Adjudicating Authority and
has come in appeal with new facts. Therefore, | am of considered view that the
case should be remanded back to the Adjudicating Autho'rity, who shall call for all
the relevant documents and decide the matter in de novo by passing speaking
order. The Appellant is also directed to provide required information as and when
called upon by the adjudicating authority. Needless to mention that Order in de

novo proceeding shall be passed by adhering to the principles of natural justice.

11. | set aside the impugned order and dispose of the appeal by way of remand

to the adjudicating authority as discussed above.

12, 3dicdhdl gRIGol &1 T8 dld HT FAueRT IwRied a8 @ frar omar g |
12. The appeal filed by Appellant is disposed off as above by way of remand.

””gL N %@

*(ﬁ-q- gy ﬁ-c)/(smv Pratap Singh),

TR Gich /

¥.9.v9 99 . T (3rre)/Commissioner (Appeals)
By RPAD CGST Appeals, Rajkot
'To, ,

M/s. Ravmdrabhal Manharbhai R i
Gohil, Shop No. F-1, # i

Pramukhdarshan, Near: Petrol | F-1, yH@ese, dgid 95 & uT,

Pump, Chitra, Bhavnagar. T, G,

gfafefy :-

1) FET HYF, TG TG Hal TR T4 Feald 3c91G oeh, IS &1, eHerere
EFTEI'IT-H?Iﬁ%?TI

2) TYFA, T T {aT T T Hoald 3c91G Yosh, AN HGFclerd, AT
&Y TGS HAAE! 8 '

3) HW A, mﬁﬂmwﬁaﬁﬁumgﬁaﬁ,maﬁmw
wzia'é’r%m "
4) WETIE I, mwﬁmmwmﬂmaww HIGIR-1 T

mwvm&mﬁr%m
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