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Appeat No: GA?PLICOM/ SfP /lOZbl202l

:: 3rfi6r 3naer / oRDER-IN.APPEAL ::

M/s. Gulabsinh Lakhubha Sarvaiya, Bhavmgr (hereinafter:, referred to as

"Appettant") has fited the present Appeat against Order-in-Originat No. BHV-

EXCUS-000-JC-LD-032-2022-23 dated 16.06.2022 (hereinafter referred to as

'impugned order') passed by the Joint Commissioner, Centrat GST, Hq
Bhavnagar (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the lncome Tax Department

shared the third party information/ data based on lncome Tax Returns/ 26A5 for

the Financial year 2015-16 t 2016-17 of the Appettant. Letter dated 16.04.2021

was issued by the Jurisdictionat Range Superintendent requesting the Appettant

to provide information/documents viz. copies of l.T. Returns, Form 26A5,

Balance Sheet (inctuding P&L Account), VAT/ Sates Tax Returns, Annual Bank

Statement, Contracts/ Agreements entered with the Persons to whom services

provided etc. for the Financial year 2014-15 to 20'17-1_8 (upto June-2017).

However, no reply was received from the Appetlant.

3. ln absence of data/information, a Show Cause Notice dated 22.04.2021

was issued to the Appeltant, demanding Service Tax and cess to the tune of Rs.

'1,61 ,81 ,2711- under Section 73(1) of the Finance Act, 1994 (hereinafter referred

to as 'the Act') atongwith interest under Section 75 of the Act. lt was also

proposed to impose penatties under Section 77(1)(a'1' 78,77(7) and 77(1)(c) of

the Act upon the Appettant.

4. The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed service Tax demand of Rs.

4,73,610/- under .Section 73(1) .atong with interest under section 75 of the Act,

imposed penatty of Rs' 4,73,610/- under Section 78 of the Act, imposed penatty

of Rs. 10,000/- each under Section 77(11(a),77(2) ani77(1)\c) of the Act' The

Adiudicating Authority dropped the demand of Rs. 1,57,07,661 I "
5. Being aggrieved, the Appettant has preferred the present appeal on

various grounds that the out of demand on taxabte vatue of Rs. 31,65,555/-, the

value of Rs. 15,00,965/- was pertaining to Damar Road which is exempted as per

mega exemption Notification No. 2512012-service Tax dated 20.06.2012. With

regardtopaymentofRs.4,36,606/-fromShubhamAssociatesandRs'7,36'606/-

from Mehutbhai M:heshbhai Pandya, they submitted that both are same since

shri Mehul,bhai Maheshbhai Pandya is the proprietor of shubham Associates for

whom they have carried out road woik under sub-contract base which is

exempted. ln the books of account an amount of Rs. 4,36,606/- was considered

tw.ice and thus same is to be deducted from the total amount. For remaining

taxabte vatue of Rs. 12,27,984/-, they have ctaimed.the benefit of threshold

Page 3 of 8
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timit of Rs. 10 Lakh as per Notification No. 33/20'12-Service'Tax and for

remaining amount of Rs. 2,27,984/- they have claimed benefit of Notification

No. 2612012-Service Tax dated 20.06.2012 amended vide Notification No.

8/2016 dated 01.03.2016, accordingty to which 70% is avaitable as abatement.

6. The matter was posted for hearing on 02.02.2023. CA Shri K' P' Jagad

appeared for personal hearing and submitted that services in respect of Damar

Road work valued at Rs. 15,00,965/- are exempt. Further, income of Rs'

7,36,606/- received from M/s. Shubham Associates for road work is atso exempt.

However, proprigtor of Shubham Associates Shri Mehutbhai Pandya in his TDS

return had inadvertentty shown the amount of Rs. 4,36,606/" Thus, both

amounts are taken by Adjudicating Authority as two different Payments for same

. work as detaited in Para 3.2 and 3.3 of the 0rder-ln'Originat. He undertook to

submit a copy of Form 26A5 and Profit & Loss account within a week. Thus, after

deducting exempted income, the taxabte value is betow the threshotd timit.

Therefore, he requested to set aside the Order-ln-Originat.

6.1 The Appettant vide his letter dated 07.02.2023 submitted copy of audit

report, Form 26A5 for the year 2014-15,2015-16 and 2016-17 as assured during

the course of personal hearing.

7. I have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appettant. I find that the issue to be decided

in the case on hand is whether the activity carried out by the appeltant is liabte

to Service Tax or otherwise.

sl4
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8. I find that Shriw Cause Notice had been issued without verifying any data

, or nature of services provided by the Appeltant as the same had been issued onty

on the basis of data received from the lncome Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order after considering the submissions of the Appettant and dropped the

demand of Rs. 1,57,07,661/- out of totat demand of Rs. 1,61,81 ,7711-. fhe
Appetlant is a proprietorship firm in the name and styte of M/s. Purthvi

Corporation, Bhavnagar.

9. The Adjudicating Authority at para 3.20.1 to 3.21, after analyzing the

Acceptance Order No. Tender/197 dated 07.07.201 5 issued by the Deputy

Executive Engineer, Palitana (R&B) Sub-division, Palitana issued to M/s. Pruthvi

Corporation, Bhavnagar for the work of "S.R. to Judge Quarter at Gariyadhar

(Reptacing of ftooring work, Door/ Windows and other Misc. Work)" for Rs.

1,66,1101-, Work Order No. WB/DEE/B-1/01 12016-17 dated 09.01 .2016 issued by

'the Deputy Executive Engineer, Patitana (R&B) Sub-division, Patitana issued to

M/s. Pruthvi Corporation, Bhavnagar for the work of "5.R. to Quarter at

r/
a\



Gariyadhar (Reptacing of water supply,

Appeat No: GAppL/CO MtSrp ttO?6l2OZ2

drainage, electric wiring, stab watI

misc. work)" for Rs. 78,505/ - and
repairing, toitet repairing and other
contingent bitt No. 2202 dated 02.03.2017 piejlirid by the Fititdiia Nagarpatika
for: payment of Rs. 2,46,763l- to M/s. purthvi Corporation, Bhavnagar for the
work of "construction of snanagruh", found that the services provided by the
Appellant was exempted upto 31.03.20.15 as per Entry No. 12(a) of the
Notification No. 2512012-service Tax dated 20.06.2012 as amended, however,
the said exemption was withdrawn with effect from 01 .04,2015 vide Notification
No. 6/2015-service Tax dated 01.03.2015 with effect from 01 .04.2015. He also

found that the aforesaid exemption provided under Entry 12(a) prior to
0'l .04.7015 has been restored w.e.f. 01.03.2016 under new entry 12A(a) and by
virtue of Section 102 of the Act for the period from 01.04.2015 to 29.02.2016
subject to the fottowing conditions:

(i) Services should be provided under a contract

(ii) Such contract should have been entered prior to 01.03.2015 on which

appropriate stamp duty, wherever applicable had been paid prior to
01.03.2015

(iii) The exemption comes with a sunset ctause that this exemption shalt

not appty on or after 01.04.2020.

The Adjudicating Authority found that the Appettant provided the services as per

work order issued after 01 .03.2015 and thus the Appettant is not etigibte to ctaim

exemption and hence they are required to pay Service Tax on work iicome of

Rs. 1,66,'l 10/-, Rs. 78,505/- received from.Palitana (R&B) 5ub-division, Patitana

and Rs. 2,46,763l- received from Patitana Nagarpalika.

9.1 The Adjudicating Authority atso found that the Appettant had not

produced any documents for income of Rs. 15,00,965/- received from Jasdan

Nagarpatika, Rs. 4,36,606/- received from M/s. Shubham Associate and Rs.

7,'36,6061- received from Mehulbhai Maheshbhai Pandya andthus hold that they

are liabte to pay Service Tax on this amount in absence of any documentary

evidences. The details of denial of exemption are as under:

Rate of
Service
Tax

14.50v,

ofValue
Taxable
Service
(Rs.)

Service
Tax
payable
(Rs.)

Acceptance Order No. Tender/197
dated 07.07.2015 issued by the
Deputy Executive Engineer, Patitana
(R&.8) Sub-division, Palitana

Description

1,66,110 24086

Work Order No.
1/01 /2016-17 dated
issued by the Deputy

WB/DEE/B-
09.01 .2016

Executive

78,505 1 1383
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(R&B) Sub-Engineer, Patitana

3701415.00%7,46,763

02.03.2017 PrePared bY

Nagarpatika

Izoz dated
the Patitana

Contingent bitt No

17514515.00%15,00,965Jasdan NagarPa tika
6549115.00%4,36,606Shubham Associate

11049115.00%7,36,606Mehutbhai Maheshbhai PandYa

47361031,65,555Totat

6
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l0.Withregard!oincomeofRs.15,00,965/-fromJasdanNagarpal,ika,the
AppettantproducedcopyofatetteraddressedtoChiefofficer,Jasdan
Nagarpatika wherein it has been mentioned that a work order dated 79.12.2016

awarded to M/s. Pruthvi corporation for construction of Damar Road in 14 areas

of Jasdan Nagarpatika under sJl/lMSVY. The Appettant further produced a copy of

bittNo.1069dated77,o3.7o,l7amountingtoRs.15,00,965l-forthebitt
submitted by M/s. Purthvi corporation, Bhavnagar under sJl MSVY yojana for

construction of road in various areas of Jasdan Nagarpatika. Thus, it is evident

that the Appettant has carried out work retating to construction of Road under

various areas of Jasdan Nagarpatika which is fatting 5r. No. 13(a) of the

Notification No. 25l2012'service Tax dated 20.06.2012 as under:

"l3.Servicesprovidedbywoyofconstruction,erection,commissioning,
instoltotion,completion,fittingout,repoir,maintenonce,renovation,or
alteration of ,-
(a) a rood, bridge, tunnel, or terminal for rooci tronsportation for use by

general Public."

Thus, the Appettant is not liabte for Service Tax on this work income received

from Jasdan NagarPatika.

11. With regards to income of Rs. 7,36,606/' received from Mehutbhai

Maheshbhai Pandya, the Appettant has submitted copy of contract dated

03.09,2015 entered into by them with M/s. Shubham Associates owned by

Mehutbhai 
^,laheshbhai 

Pandya wherein the Appetlant has carried out work of

construction of bridge in ptace of otd bridge on Kansara river attotted by

Bhavnagar Municipat corporation under sJIvlAi\sVY scheme. The Appetlant atso

produced the copy of said work order No' 314 dated 21 .08.2015 attotted by the

Bhavnagar Municipal corporation to the main contractor. This work carried out

by the Appettant fatts under sr. No. 29(h) of the Notification No. 25l2012-Service

Tax dated 20.06.2012 which is as under:

"29. Services by the following persons in respective capacities -

(o)....

(b)....

division, Patitana

j\
Page 6 of 8
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(h) sub-contractor providing seryices by woy of works contract to another

controctor providing works contract services which ore exempt;"
: , ' 'i ii$.16Er 4.:rl r,r,r nr.lnsi'e.rr*dl*.llrnrrritnrrr4{rlrrriax j!N{ta#t+rr{i!r+*:"rr.-. ,.

Since the work a[otted to another contractor was exempt vide Sr. No. 13(a) of

the Notification No. 2512012-Service Tax dated 20.06.2012, the services

provided by the Appettant is also exempted vide Sr. No. 29(h) of the Notification

No. 2512012-Service Tax dated 20.06.2012 and thus, the Appettant is not liabte

for Service Tax on this work income received from Mehutbhai Maheshbhai

Pandya.

12, lt is on record that the demand of Service Tax in the Show Cause Notice

has been made based on the income reflected in Form 26A5 of the Appettant.

Further, the income reflected in Profit & Loss Account is higher than the income

reftected jn Form 26A5 and thus demanding Service Tax on income reftected in

Profit & Loss account which is not the part of income of Form-26AS is nothing

but an act to travel beyond the scope of Show Cause Notice. Further,'as

contested by the Appettant that the income of Rs.4,36,606/- is from M/s.

Shubham Associates which is owned by Mehutbhai Maheshbhai Pandya and thus

income is reftected twice. ln Form 26A5 this amount is reftetted whereas in their

books of accounts they have taken income of Rs. 7,36,606i - which is towards

exempted services. Thus, I find that the Appettant is not liable to pay Service

Tax on income of Rs.4,36,606/- since the same is atready covered in the income

of Rs. 7,36,606/-. With regard to income from contingent bitt Contingent bitt No.

2202 dated 07.03.7.017 prepared by the Patitana Nagarpalika for Rs. 2,46,763/-,

it is found that the same is from sate of btocks to Patitana Nagarpatika and thus

this is not a service. Hence, lfind that the Appettant is not tiabte for Service Tax

on this income

13. ln the impugned order, after thorough verification of income earned by

the Appetlant, the Adjudicating Authority demanded and confirmed the Servfce

Tax on the fotlowing amount which is not the part of Form 26A5 but the same is

part of Profit & Loss Account of the Appettant.

Description Vatue
Taxable
Service
(Rs.)

of Rate of
Service
Tax

Service
Tax
payable
(Rs. )

Acceptance Order No. Tenderll9T
dated 07.07.2015 issued by the
Deputy Executive Engineer, Patitana
(R&B) 5ub-division, Palitana

166110 14.50% 24086

Work Order No. WB/DEE/B-
1/01 12016-1'7 dated 09.01.2016
issued by the Deputy Executive
Engineer, Patitana (ReB) Sub-
division, Patitana

78505 14.50% 1 1383

TotaI 35469
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Therefore,lamofconsideredviewthattheAppettantisnotliabletopayService

Tax on the above mentioned income.

14.lnviewoftheabove,lsetasidetheimpugnedorderanda[[owtheatlow.
the appeal fited bY the APPetlant-

erM em ed fr1 rr{ qfd 6r frrcrtr gcirfi a-fit I foqr qror t t
15.

15. The appeaffited by Appettant is disposed off as a
Rfl'Bt-: i,q.;:er:ed

bove.

BTR. +q. / R, S. BORICHA
(fuc rarq fSO/(s Pratap Singh),

.

P,A.D.

't - 
3lrgfd (3rftf,ycommissioner (Appeals)

sfrRfr :-

1) H@ $q+d, a+g (zi tEr +"t q?i adrq 3.crq ar64', zrs-rra etr,3r6{fi{r6

+f aramrtr tgt
2) 3lrTfd, a-q ati t+ q* (ti adlq 3?qr6 ?ri4'' 8{ltl;rrK 3lE-+-drfrq'

e{ld;rrq +l'nrcaffi +lffir Et
3) 3{(r{ 3Trc{fd, Eq lti +4I S{ ad adrq 6q6 e1'<5, firfirrR +t srl?Irq-fi

., HrH, *q o=i €-sI 6-{ ou +aq rcc.q Tffi, anE-azrau-rn-r *}
3{rfiqt6+ffi tqt
rn6 wrgat

t-drf,
fr.{drdft'd a{an wrd-+r, afta:
c?fr 6iqnRrd, A,/5, Fs$3rd
rarsr, arfg qd fi qrg, sa-firrR-

3EU."U I

To,
M/s. Gutabsinh Lakhubha SarvaiYa,

Prop. Of Pruthvi CorPoration, A/5,
lndustrial P[aza, Near: Market
Yard, Chitra, Bhavnagar'364004

Page 8 of I

,-t't'

Y
7

N


