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Arising out of above mentioned OlO issued by Additional/lJoint/Depuiy/Assistant Commissicner, Central Excise/ST
I GST, Rajkot / Jamnagar / Gandhidham:

e atauiard! &1 = ud gar /Name & Address of the Appellant & Respondent :-

M/s. Gulabsinh Lakhubha Sarvaiya( Pruthvi Corporation), A/5, Industrial Plaza, Mear Marketl Yard,
Chitra,Bhavnagar-364004, Mobile no. 9427751520 -
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way
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Appeal to Customs, Ex¢ise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

griferaor Heai § grata 9yt Aree 9 Oeh, Haig IdeT i At sidlefia =maifie &) faow ds, O =i® A
pipcing e g e e = |

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
'Delhi in all matters relating to classification and valuation. !
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-3800161n case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise iAggeal) Rules, 2001 and shall be accompanied agamst one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of dutydemand /interest/penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respechve{lyl in the form of crossed bank draft in favouf of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank
gf the% pla%% whse(158 }he bench of the Tribunal is situatéd. Application made for grant of stay shall be accompanied

v a fee of Rs. -
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' rﬁ;r'rhe appéal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
ﬁ,t;

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
‘accompanted .by a_copy of the order appealed against (one of which shall be tertified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
§ Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
five [?k.his bué not exce&du‘l%iRS.LFxf Lakhs, Rs. ltg,OIQO/— \\i_here thde gmolygrta?{ $e1£_v1ce tEu\:fﬂrfl_l:.rlt‘d\erc_st1 de?ll%nde& &

enalty levied is more than fi s rupees, in the form of crossed ban in favour of the Assistant Registrar
gf the bench of nominated Public Sector%ank of the place where the bench of Tribunal is situated. / Application

. “madefor grant of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: GAPPL/COM/STP/2026/2022

- ardfieT 3m&er / ORDER-IN-APPEAL ::

- M/s. Gulabsinh Lakhubha Sarvaiya, Bhavnagar. (hereinafter.referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No. BHV-
EXCUS-000-JC-LD-032-2022-23 dated 16.06.2022 (hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central GST, HQ,
Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

v The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. Letter dated 16.04.2021
was issued by the Jurisdictional Range Suberintendent requesting the Appellantf
to provide information/documents viz. copies of |.T. Returns, Form 26AS,
Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual Bank
Statement, Contracts/ Agreements entered with the persons to whom services
provided etc. for the Financial year 2014-15 to 2017-1'8 (upto June-2017).

However, no reply was received from the Appellant.

3. In absence of data/information, a Show Cause Notice dated 22.04.2021
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,61,81,271/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed to impose penalties under Section 77(1.)(a), 78, 77(2) and 77(1)(c) of
the Act upon the Appellant.

4, The above Show Cause Notice was adjudicated by the adjudicating
authority-vide the impugned order who confirmed Service Tax demand of Rs.
4,73,610/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 4,73,610/- under Section 78 of the Act, imposed penalty
of Rs. 10,000/- each under Section 77(1)(a), 77(2) and. 77(1)(c) of the Act. The
Adjudicating Authority dropped the demand of Rs. 1,57,07,661/-.

o Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the out of demand on taxable value of Rs. 31,65,555/-, the
value of Rs. 15,00,965/- was pertaining to Damar Road which is exempted as per
mega exemption Notification No. 25/2012-Service Tax dated 20.06.2012. With
regard to payment of Rs. 4,36,606/- from Shubham Associates and Rs. 7,36,606/-
from Mehulbhai Maheshbhai Pandya, they submitted that both are same since
Shri Mehulbhai Maheshbhai Pandya is the proprietor of Shubham Associates for
whom they have carried out road work under sub-contract base which is
exempted. In the books of account an amount of Rs. 4,36,606/- was considered
twice and thus same is to be deducted from the total amount. For remaining
taxable value of Rs. 12,27,984/-, they have claimed the benefit of threshold



4
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limit of Rs. 10 Lakh as per Notification No. 33/2012-Service' Tax and for
remaining amount of Rs. 2,27,984/- they have claimed benefit of Notification
No. 26/2012-Service Tax dated 20.06.2012 amended vide Notification No.
8/2016 dated 01.03.2016, accordingly to which 70% is available as abatement.

6. The matter was posted for hearing on 02.02.2023. CA Shri K. P. Jagad
appeared for personal hearing and submitted that services in respect of Damar
Road work valued at Rs. 15,00,965/- are exempt. Further, income of Rs. |
7,36,606/- received from M/s. Shubham Associates for road work is also exempt.
However, proprietor of Shubham Associates Shri Mehulbhai Pandya in hig TDS
return had inadvertently shown the amount of Rs. 4,36,606/-. Thus, both
amounts are taken b'y Adjudicating Authority as two different payments for same
. work as detailed in Para 3.2 and 3.3 of the Order-In-Original. He undertook to
submit a copy of Form 26AS and Profit & Loss account within a week. Thus, after
deducting exempted income, the taxable value is below the threshold limit.

Therefore, he requested to set aside the Order-In-Original.

6.1 The Appellant vide his letter dated 07.02.2023 submitted copy of audit
report, Form 26AS for the year 2014-15, 2015-16 and 2016-17 as assured during

the course of personal hearing.

i | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
. or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
. order after considering the submissions of the Appellant and dropped the
demand of Rs. 1,57,07,661/- out of total demand of Rs. 1,61,81,271/-. The
Appellant is a proprietorship firm in the name and style of M/s. Purthvi

Corporation, Bhavnagar.

o The Adjudicating Authority at para 3.20.1 to 3.21, after analyzing the
Acceptance Order No. Tender/197 dated 07.07.2015 issued by the Deputy
Executive Engineer, Palitana (R&B) Sub-division, Palitana issued to M/s. Pruthvi
Corporation, Bhavnagar for the work of “S.R. to Judge Quarter at Gariyadhar
(Replacing of floorir)g work, Door/ Windows and other Misc. Work)” for Rs.
1,66,110/-, Work Order No. WB/DEE/B-1/01/2016-17 dated 09.01.2016 issued by
" the Deputy Executive Engineer, Palitana (R&B) Sub-division, Palitana issued to

M/s. Pruthvi Corporation, Bhavnagar for the work of “S.R. to Quarter at

\'ﬁy\y . Page 4 of 8



5
Appeal No: GAPPL/COM/STP/2026/2022

Gariyadhar (Replécing of watér supply, drainage, electric wiring, slab wall
repairing, toilet repairing and other misc. work)” for Rs. 78,505/- and
contingent bill No. 2202 dated 02.03.2017 prepared by the, Palitana Nagarpalika
for payment of Rs. 2,46,763/- to M/s. Purthvi Corporation, Bhavnagar for the
work of “Construction of Snanagruh”, found that the services provided by the
Appellant was exempted upto 31.03.2015 as per Entry No. 12(a) of the
Notification No. 25/2012-Service Tax dated 20.06.2012 as amended, however,
the said exemption was withdrawn with effect from 01.04.2015 vide Notification
No. 6/2015-Service Tax dated 01.03.2015 with effect from 01.04.2015. He also
found that the aforesaid exemption provided under Entry 12(a) prior to
01.04.2015 has been restored w.e.f. 01.03.2016 under new entry 12A(a) and by
virtue of Section 102 of the Act for the period from 01.04.2015 to 29.02.2016

subject to the following conditions:
(i) Services should be provided under a contract

(ii) Such contract should have been entered prior to 01.03.2015 on which
appropriate stamp duty, wherever applicable had been paid prior to
01.03.2015

(iif) The exemption comes with a sunset clause that this exemption shall
not apply on or after 01.04.2020.

The Adjudicating Authority found that the Appellant provided the services as per
work order issued after 01.03.2015 and thus the Appellant is not eligible to claim
exemption and hence they are required to pay Service Tax on work income of
Rs. 1,66,110/-, Rs. 78,505/- received from Palitana (R&B) Sub-division, Palitana
and Rs. 2,46,763/- received from Palitana Nagarpalika.

9.1  The Adjudicating Authority also found that the Appellant had not
produced any documents for income of Rs. 15,00,965/- received from Jasdan
Nagarpalika, Rs. 4,36,606/- received from M/s. Shubham Associate and Rs.
7,36,606/- received from Mehulbhai Maheshbhai Pandya and thus hold that they
are liable to pay Service Tax on this amount in absence of any documentary

evidences. The details of denial of exemption are as under:

Description Value of | Rate of | Service
Taxable Service | Tax
Service Tax payable
(Rs.) (Rs.)

Acceptance Order No. Tender/197 1,66,110 | 14.50% 24086

dated 07.07.2015 issued by the
Deputy Executive Engineer, Palitana
(R&B) Sub-division, Palitana

Work Order No. WB/DEE/B- 78,505 | 14.50% 11383

~.._ | 1/01/2016-17 dated  09.01.2016
~.]Nssued by the Deputy Executive

oy
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Engineer, Palitana (R&B)  Sub- ]

division, Palitana

Contingent bill No. 2202 dated 2,46,763 | 15.00% 37014

02.03.2017 prepared by the Palitana

Nagarpalika ‘

Jasdan Nagarpalika 15,00,965 | 15.00% 225145

Shubham Associate 4,36,606 | 15.00% 65491

Mehulbhai Maheshbhai Pandya 7,36,606 | 15.00% 110491
Total 31,65,555 473610

10.  With regard to income of Rs. 15,00,965/- from Jasdan Nagarpalika, the
Appellant produced copy of a letter addressed to Chief Officer, Jasdan
J Nagarpalika wherein it has been mentioned that a work order dated 29.12.2016
awarded to M/s. Pruthvi Corporation for construction of Damar Road in 14 areas
of Jasdan Nagarpalika under SIMMSVY. The Appellant further produced a copy of
bill No. 1069 dated 27.03.2017 amounting to Rs. 15,00,965/- for the bill
submitted by M/s. Purthvi Corporation, Bhavnagar under SJMMSVY yojana for
construction of road in various areas of Jasdan Nagarpalika. Thus, it is evident
that the Appellant has carried out work relating to construttion of Road under
various areas of Jasdan Nagarpalika which is falling Sr. No. 13(a) of the
Notification No. 25/2012-Service Tax dated 20.06.2012 as under: |

“13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of,- '

(a) a road, hridge, tunnel, or terminal for road transportation for use by

general public;”

Thus, the Appellant is not liable for Service Tax on this work income received

from Jasdan Nagarpalika.

11.  With regards to income of Rs. 7,36,606/- received from Mehulbhai
Maheshbhai Pandya, the Appellant has submitted copy of contract dated
03.09.2015 entered into by them with M/s. Shubham Associates owned by
Mehulbhai Maheshbhai Pandya wherein the Appellant has carried out work of
construction of bridge in place of old bridge on Kansara river allotted by
Bhavnagar Municipal Corporation under SJMMSVY scheme. The Appellant also
produced the copy of said work order No. 314 dated 21.08.2015 allotted by the'
Bhavnagar Municipal Corporation to the main contractor. This work carried out
by the Appellant falls under Sr. No. 29(h) of the Notification No. 25/2012-Service
Tax dated 20.06.2012 which is as under:

“29. Services by the following persons in respective capacities -
(a)....
(b)....
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(h) sub-contractor providing services by way of works contract to another

contractor providing works contract services which are exempt;”

PRI e B LT B R e e Wbgalers L, emne i P g

Since the work allotted to another contractor was exempt vide Sr. No. 13(a) of
the Notification No. 25/2012-Service Tax dated 20.06.2012, the services
provided by the Appellant is also exempted vide Sr. No. 29(h) of the Notification
No. 25/2012-Service Tax dated 20.06.2012 and thus, the Appellant is not liable
for Service Tax on this work income received from Mehulbhai Maheshbhai

Pandya.

12. It is on record that the demand of Service Tax in the Show Cause Notice
has been made based on the income reflected in Form 26AS of the Appellant.
Further, the income reflected in Profit & Loss Account is higher than the income
reflected in Form 26AS and thus demanding Service Tax on income reflected in
Profit & I;oss account which is not the part of income of Form-26AS is nothing
but an act to travel beyond the scope of Show Cause Notice. Further,as
contésted by the Appellant that the income of Rs. 4,36,606/- is from M/s.
Shubham Associates which is owned by Mehulbhai Maheshbhai Pandya and thus
income is reflected twice. In Form 26AS this amount is reflected whereas in their
bodks of accounts they have taken income of Rs. 7,36,606/- which is towards
exempted services. Thus, | find that the Appellant is not liable to pay Service
Tax on income of Rs. 4,36,606/- since the same is already covered in the income
of Rs. 7,36,606/-. With regard to income from contingent bill Contingent bill No.
2202 dated 02.03.2017 prepared by the Palitana Nagarpalika for Rs. 2,46,763/-,
it is found that the same is from sale of blocks to Palitana Nagarpalika and thus
this is not a service. Hence, | find that the Appellant is not liable for Service Tax
on this income.

13. In the impugned order, after thorough verification of income earned by
the Appellant, the' Adjudicating Authority demanded and confirmed the Service
Tax on the following amount which is not the part of Form 26AS but the same is

part of Profit & Loss Account of the Appellant.

' Description Value of | Rate of | Service
Taxable Service | Tax
Service Tax payable
| (Rs.) (Rs.)
Acceptance Order No. Tender/197 166110 | 14.50% 24086

dated 07.07.2015 issued by the
Deputy Executive Engineer, Palitana
(R&B) Sub-division, Palitana

Work Order No. WB/DEE/B- 78505 | 14.50% 11383
1/01/2016-17 dated 09.01.2016
issued by the Deputy Executive
Engineer, Palitana (R&B) Sub-
division, Palitana

Total 244615 35469
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Therefore, | am of considered view that the Appellant is not liable to pay Service '

Tax on the above mentioned income.

14.  In view of the above, | set aside the impugned order and allow the allow °

the appeal filed by the Appellant.

5. odiiadd gRTae @ T s B FigerT SIRied a¥ie & fodn ST |
15. The appeal. filed by Appellant is disposed off as above.

@49%» s
A, A (cua  (Rra wara f¥g)/(Shiv Pratap Singh),
5 - ' ' 3@ (3rdrer)/Commissioner (Appeals)
By R.P.AD. (. als, Rajkot
To, Jar A,

M/s. Gulabsinh Lakhubha Sarvalya o 3 P
Prop. Of Pruthvi Corporation, A/5, g Ll ol ’ :

Industrial Plaza, Near: Market gedr FIaRee, A5, SeSEIIA
Yard, Chitra, Bhavnagar-364004 CAlTSlT, AT IS & U, HIGHAIR-
3tYooy |
1) T I, TG T FaT I T FAT 3G Yo, TSR &, HEHeEC
&I AASRT & '

2) ¥Ed, 9¥] TE WAl AW UG Fewd 3cqie Yok, HATIN AT,
HIEAIR & HTLTH HAare! &
3) 3R HIYEd, aEG TG JAT I TG FeAd 309G Yo, HAAIR FI HGRIAD
- wEER gl
4) WEE YFE, aF U6 WaT X UE FeAT 3G Yok, HIGHIN HUSH-L FI

RIS HREET &

\/5) S FIEA|
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