
'l

i

::3{196 (3{flffi) o.r qtrqldq,{q \,ti +{r aIolt&-dqs-flr<{ftr:,
O/O THE COMNTISSIONER (APPEALS), GST &CENTRAL trXCISE

Fdqa-o, frqgd qfr I 2nd Floor, GSTBhavan

}s 61Cft.T t-g / Race course Ring Road

{fs+td / Raikot - 360 oo 1

Tele Fax No. 0281 - 24'779s2/24q1tqz Emall: c I3-cexam n rc_ In

DIN-20230264SX000000AA2F

.F r{qId i sr{odql/

ljt\PFLlCOlt4/3l7ll2022

eirtqr arf{crtr.r
Date of Order; 23.02.2023

1A)

o.t.o. No.

470/SERVICE
TAX/DEMAND/202I-22

Wont{r€ r E{i6rnutc

BHV-EXcus-000-APP-069-2023

qffif,G+ldRtsr
Date of issue:

1t -t8-202t

74.02.2023

()

(i!)

ff Rrs [drq ftiE, engff rrifr-G'), rrq+ta ggr qli{d I

Passed by Shri Shiv Pratsp Slngh, Commlsslongr (Appeal8)' Rajkol.

r{q{ ;{g+d, {i5* cn5m, cqrgffi/ s6ffi6 3ngfil, idq g-drr< 1.6l +ar6{r+q rrtie-sr6r,{qotc t qrllrR 
' 

rridltlTq I gr{

wrfilR*a vtil Xo efltcr € {fud: I
Arlsing out of ebovo montlonsd olo |rsued by Addltlon8uJolnt DoputyrAsslslent commlsslone., contral Exclse'sT

/ GST, Rajkot , Jamnagar, Gandhldh8m:
3rfrf,fdlaqffi fl qH qti tldl /NaEe & Address of the Appellant & Respondent :-

M/s.shrlTulslbhaiMul,lbhaiPatel,Shsnllshllp.2,AshokD.YeMaro,NesrHDFC.Bank,waghswadi
Road,B havnagar-36/t002

rs s{recrr.{4o S qfud mI{ qfr ffiRa rt1} n uqm urfM, srltrorq & $cer rlrfta aIq{ 6r s.6dlilt
Xli;il;!';;';;d;,;,j ;y ri,j" o;;; ; &ii"i -"v tdi 

'i.' 
uppeal to trle appropriate au lrontv m the rollowins wav'

€lcrqrG,.fi-aEJ r({6 qd s{rfr 3{qftIq 4rqrtlf{q e A^3{qIm. di<lq 3GE {ffi 'r'luliqq ,1944 6l um 3sts s
riddd"cd fuf, 3{fuFqc, t-ssl d ERI so +' 3idrld IigIdE{d qrr6 6'l qr sFnl E l'

ADDeaI to Customs. Excise & Se.!,rce Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86

of ihe Finance Act, 1994 an appeal lies to: -

iltrr{q Rqr6r t EK -Rd 
qrft qrtrd SH {-@, t-fiq GqEr {@ ('ii t-dr6{ ;{ddq qrqlfO f,{q o1 mq 0-d a€ difi i

z, .m" h: w, d Rd, frl +1qril 4lIBs l,

The sDecial bench of Customs, Excise & service Tax Appelate Tribunal of West Block No' 2' R X P(ram' Ncw

U"itri'- .ti Eorrt"t 
" 

telaling lo classfication arld valuation'

ws*.# +*$m H-ffi kffi#.,H*w.H w.r.H$ffiffiYQ.rot 
,nnq :o,qru-orul

E?,Ii,,.#"^.!dFgStfl*38;1""J 5$8b",?t EAS:%rq"T#S%L%,iHffi'SI'JItt%g?J'r,B I#' i,l,'.IflS:' j'.1'i'"

m-ffi ryffi ruryffi o'3$ttsuL*?F-?#

ffi

u

i:r)

effio onicf €gftorder-In-Appeal No.):

6 irdd

ffi
\

,8rq 500/-



(i) fur.irBfrqc, rss+ s1 ERr ae +1uq-trnr3i (2) qs 12A1 & .)idrfd eda1r4 'lrfd, +drr{ fi4qtr4rd, r ss+, &'firrrl o(e) q-,r

s{2At & irad furftd qrn s.r.-z d ol sl {arrfr sE rq& gtq 3{rqfi, ar{q rHrE {-eqr rrqqr qrgffi (3r4-o, +4h.niqrd
Eo cm wtra ertv ol sldqt sdff of fs{A n \rr qfa qqFrd d-{ sGq sln *r5* aro rrOco qrgfi 3lrrql tqRrfi.
adq tsnre {rtrl i-oror, ol q*flq arqrlEf€r ol r{ri6n a,d 6'{i 6r fr&r ti Ed rJre{I 61 cfr fi {rq d sdq 6.{ 6l,fi
t/
The appeal under sub section (2) ard (2A) oi Ure secuon 86 rhe Finance Act 1994, sha.U be fded in For ST.7 as
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'^ ',. \. wl^,w.cbec eov in tr] dIl ffFtl d ) t' _ 'f or the etebol ate, d eLaded -arid lb lest pro\risron s relating Lo f mR of appeal to the hrther appetiate author r R , I hc' arpellalrt may refer to the Deparlrnental webslte \r,rr'rr,.c'6ec eov.-Ln

d
/I

A1

..2

/



3naer / oRDER.IN.APP EAL

M/sj-Tuleibhai'"til 'to €s

,.Appeltant,') has fited the present Appeat against order-in-original No.

47oISERVICE TAX/DEI\^AND/2021-72 dated 11.08.2022 (hereinafter referred to as

.impugned order') passed by the Assistant commissioner, centra[ G5T Division,

Bhavnagar'1 (hereinafter referred to as 'adjudicating authority')'

7. The facts of the case, in brief, are that the lncome Tax Department

sharedthethirdpartyinformation/databasedonlncomeTaxReturns/26A5for

theFinanciatyear2015.,16oftheAppettant.Atetterdated10.02'2021was

issuedbytheJurisdictionatRangeSuperintendentrequestingtheAppellantto

provide information/documents for the Financiat year 2014-15,2015'16' 20'.16'17

t2017-18 (upto June-2017). The said tetter was also sent through email to the

Appettant, however, no repty was received from the Appeltant'

3. ln absence of data/information, a show cause notice dated 23'03'7021

was issued to the Appetlant demanding Service Tax and cess to the tune of Rs'

1,66,041 l- under Section 73(1 )of the Finance Act, 1994 (hereinafter referred to

as 'the Act') atongwith interest under Section 75 of the Act' lt was atso proposed

to impose penatties under Section 77(1)(a),78,77(2\ and 77(1)(c) of the Act

upon the Appettant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 1,66,041 /- under Sectlon 73(1 ) atong with interest under

SectionT5oftheAct,imposedpenattyofRs'1,66,041/-underSectionTSofthe

Act and atso imposed penalty of Rs. 5,000/. each under Section 77(1)(a),77(7\

and 77(1)(c) of the Act.

5. Being aggrieved, the Appeltant has preferred the ,present 
appeal on

grounds that he is an individuat and partner in firms' As regard to the amount of

Rs. 11,45,113/-, he submitted that he received satary of Rs.7,48'663/- and

remuneration as Pater from Leela Shanti Construction and Surbhi lnfrastructure

in which he is a partner. The remuneration as wett as satary both are outside the

purview of Service Tax and exempted'

6. The matter was posted for hearing on 27'01'2073' CA Shri K' P' Jagad

appeared for personat hearing and submitted that the appettant did not receive

any [etter, Show Cause Notice or personal hearing notice from the department'

Even the Order-ln-Originat was not received by them' The Order-ln-Original

dated.l1.08.2022wascottectedbythempersonattyon23.11'7072,afterreceipt

of phone calt from the department' The ex-parte order has been passed

. ag uming the TDS on salary as TDS on income from provision of services' He has

:edctosed 
a copy of Form 26A5, ITR with computation and ot}er detaits with the

Page 3 of 7
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. Appeat No: GAPPL/COM/5rP /3171/10?1

appeat. He requested to set aside the Order-ln-Originat.

7. I have carefulty gone through the case records, impugned order and

appeal memorandum filed by the Appettant. To ascertain the exact date of

receipt of impugned order by the Appeltant, a letter dated 10.02.2023 was

issued to the jurisdictional Assistant Commissioner who vide his letter dated

14.02.2023 informed that the impugned order was sent by Registered Post AD to

the Appetlant but the same was returned as undelivered by Postal Department

on 28.09.2072. Therefore, the jurisdictional range officer was directed to serve

the same to the Appetlant and hence the said impugned order was detivered to

the Appetlant by hand on 21 .1'l .2022 He atso forwarded signed copy of impugned

order by the Appettant. I find that Show Cause Notice had been issued without

verifying any data or nature of services provided by the Appettant as the same

had been issued onty on the basis of data received from the lncome Tax

department and the Adjudicating Authority has confirmed the demand of Service

Tax vide impugned order,

8. I find that the main issue to be decided in the instant case is whether the

Appetlant is tiabte to Service Tax on the income received by him or otherwise.

On going through the impugned order, it has been held by the Adjudicating

Authority that the service provided by the Appettant is a taxabte service in

absence of information/ documents which were neither submitted by the

Appeltant nor they had fited any defense submission and had not appeared for.

personal hearing atso. The Appeltant on the other hand has stated he is an

individual and partner in firm. lt is atso his contention tl.at he earned income by

way of satary and .remuneration from the companies in which he is a partner,

which is not taxabte and out of purview of Service Tax.

ry by a person to another woutd be taxed underbeprovided in the taxabte territo

Page 4 of 7

9. ln the case on hand, on verification of copy of lncome Tax Return for the
year 2015-16, it is found that.at cotumn Part B-Tl (1), there is mention of

salaries amount of Rs.7,46,263/-. ln Form 26A5, the Appettant received income

from M/s. Surabhi Customer Care Pvt. Ltd. under Section 192 of the lncome Tax

Act which is for salary. ln Schedule lF of the lncome Tax Return, it has been

mentioned that the Appettant is partner in (i) Shanti Construction (ii) Leeta

Shanti Construction (iii) Shanti Associates (iv) Surabhi lnfrastructure and (v)

Shanti Corporation and received profit. There is mention of remuneration of Rs.

3,47,47?l - and Rs. 48,978/- received from Leela Shanti Construction and Surabhi

I nf rastructure, respectivety.

10. Now, as per the contention of the Appettant, it is to be decided whether

activity carried oui by them is taxabte or otherwise. ln negative tist regime att

, services, other than services specified in the negative [ist, provided or agreed to

I

\&
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Appeal No: GAPPI/ COM/ SIP / 3171 / 2022

Section 668. 'Service' has been defined in clause (44) oi the new Section 658

and means-
. r;.i 1r. ,,{r.}.rfl!tir}iir ir;-!;r i r,i.la.y:i& tnr ";r.f .,,_.r ja -

"(44) "service" means any activity corried out by o person for another for
considerotion, and includes o declared service, but shall not include-
(a) an activity which constitutes merely,-
(i) a transfer of title in goods or immovoble property, by woy of sole, gift or in
any other monner; or
(ii) such transfer, delivery or supply of any goods which is deemed to be o sale
within the meoning of clouse (29A) of article 366 of the Constitution; or
(iii) a tronsaction in money or actionable cloim;

(b) a provision of service by on employee to the employer in the course of or in
relation to his employment;

(c) fees token in any Court or tribunol established under ony low for the time
being'in force.

Explanation I . - For the removol of doubts, it is hereby declared that nothing
contained in this clouse sholl dpply to,-
(A) the functions performed by the lAembers of Parlioment, l embers of State
Legislotiye, hlembers of Ponchoyots, hlembers of lAunicipolities and hlembers of
other local outhorities who receive any considerotion in performing the

functions of that office as such member; or

(B) the duties performed by any person who holds any post in pursuonce of the
provisions of the Constitution in that capacity; or

(C) the duties performed by any person os o Choirperson or a filember or o

Director in a body established by the Centrol Government or State Governments

or locol authority ond who is not deemed os an employee before the
commencement of this section.

'Explonation 2. - For the purposes of this clause, the expression "tronsaction in
money or actionoble claim" shall not include-

(i) any octivity relating to use of money or its conversion by cosh or by ony

other' mode, from one form, currency or denominotion, to onother form,
currency or delnominotion for which o separote considerotion is charged;

(ii) ony activity carried out, for o consideration, in relation to, or for
io'cilitition of, a transoction in money or octionable claim, including the

octivity carried out-
(a)byolotterydistributororsellingogentonbeholfoftheStoteGovernment,
in reiation to promotion, marketing, organising, selling.of lottery or 1o.ci.litating
in organising [ottery of any kind, in ony other manner, in occordance with the

provlsions i1 the Lotteries (Regulotion) Act, 1998;' (Finance,Act 2016)

(b)byoforemonofchitfundforconductingororganisingachitinanymanner.;

Explonation 3. - For the purposes of this Choptet,-

@j on unincorporated associotion or a body of persons, as the cose moy be' and

o member thereof shall be treoted as distinct persons;

(b) an estoblishment of a person in the toxable territory ond ony of .his other

estabtishment in a noi-taxable territory shall be treoted os establishments of
distinct persons.

Explanation 4. - A person carrying on a busine.ss.through o branch or agency or

iefiresentotionot ojlice in oiy territory shall be treoted os hoving on

estoblishment in that territory;"
On pf"in-ieiJing of the above definition, service means any activity for

consideration carried out by a person for another and inctudes a dectared

service. The said definition further provides that service does not include any

.activjty that constitutes only a transfer in titte of (i) goods or (ii) immovabte

prope[ty by way of sate, gift or in any other manner, a transaction in (i) money

/ft Page 5 of 7



normal or ordinary emptoyment wherein emPtoyees work under the guidance,

direction and superintendence of his or her emptoyer so as to achieve the

objectives of emptoyer. There sha[[ be no Service Tax tiabitity on seryices of

employees for the services provided to emptoyer.

12. For ascertaining whether an emptoyer-empLoyee relationship exists, the

person working for a company and receiving remuneration for such work or

services ought to show that (a) there was relationship of master and servant or

emptoyer and emptoyee between the company and himsetf (b) such relationship

involved the etement supervision and control by the emptoyer, that it that

company (c) the duties or functions discharged by such a person show that he

was working as a sataried person and was doing regular work attotted to him by

the company (d) the remuneration received by him was in the form of salary.

'13. Considering the submission and documentary evidences, I am of

considered view that the income received by the Appeltant as Salary and

remuneration is not liabte to Service Tax since there exists no service between

the Appettant and the company.

14. ln view of discussions and findings, I set aside the impugned order and

atlow the appeat fited by the Appettant.

1 5. orffi gnred6l r( eifi-o mr frqzru uqfi-ff a-frh t frqr qrar B r

15. The appeat filed by Appetlant is disposed off as above.
r.rili

qR

.1-tL)
(ftts c-dlq Ro/(sniv Pratap Singh),

3IE+d 1fftfl/Commissioner (Appeals)

By R.P.A'tDi'i' I

To,
M/s. Tulsibhai MutJibhai Patet,
Shanti Shitp-2, Ashok Dave Marg,
near HDFC Bank, Waghawadi Road,
Bhavnagar- 364002

+dr fr,

*. E*S?G XddBTr$ c-il, ltifr ftI"c-
2, Jrafs (i qrJr, HDFC t+ i qm,

drqnrfi {tg, flr?Frrr-364002 I
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or (ii) actionabte ctaim, any service provided by an emptoyee to an emptoyer in

the course of the emptoyment, iees payabte to a court or a tribunal set up under

a law for the time being in force, a transfer, detivery or supply of goods which is

a deemed sale under articte (29A) of the constitution, duties performed by MP/

MLA/ Member of Municipat corporation, Panchayats or [ocal authorities or person

hotding constitutional Posts.

11. For emptoyee's service, the exctusion from the scope of service in case of

employment is quatified by the words 'in the course of emptoyment'. lt imptiei

activities or services in regutar or ordinary course of employment i.e. during

r Appoale, RaJKot

\

,ffilW
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