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Appeat No. GAPPL/COM/STP / 381 /2023

lo ER.IN.APP

M/s.A.M.lnfowebPvt.Ltd.,Bhavnagar(hereinafterreferredtoas

"000",,.*", has fited the Present Appeat against Order-ih'Originat No' BHV-

EXCUS-000-JC-LD-OO3-2021'22 daled26t79'11 '2022 (hereinafter referred to as

,impugned order') passed by the Joint Commissioner' Central GST' Bhavnagar

(hereinafter referred to as 'adjudicating authority' )'

2. The facts of the case, in brief' are that the lncome Tax Department

shared the third-party information/ data based on lncome Tax Returns/ 26A5 for

the Financial year 20,14-15,2015-16 &.7016-17 of the Appettant. Letter dated

15.o7.*ozowas issued by the Jurisdictionat Range superintendent requesting the

Appettant'to provide information/documents viz' copies of l'T' Returns' Form

26A5, Batance Sheet (inctuding P&L Account)' VAT/ Sales Tax Returns' Annual

Bank Statement, Contracts/ Agreements entered with the persons to whom

services provided etc' for the Financiat year 7014]15' LO15-16' 7016-17 &' 7017'

1,8 (upto June-2017). The Appettant vide their emait dated 
,17'07'2070.informed

that the Pune GST department had issued similar notice demanding documents

from them with retation to service Tax pertaining to Financial year 2015'r6 0n

27.01 .z[zland they had done one submission' However' due to strict tockdown'

they woutd not be abte to send the acknowtedgement copy of the same titt

73.07'ToTo.oncethetockdownistifted,theywittsendtheacknowtedgement

copy of their submission' Their premises registered for S'T'02 is at Pune office'

However, no further communication was received from them titt issuance of the

Show Cause Notice by the department' The Appel'tant had even not supptied any

proof of making any submissions to Pune GST Department for the year 2015'16 as

mentioned in their above referred tetter' Further' the Appettant had not

ctarified whether they had made any submissions of the documents for'the

FinancialYear2014-15,7016-17e.2017-18(UptoJune.2017)toPUneGSTornot.

3. ln absence of data/ information, a show cause No(ice dated 03'09'2020

was issued to the Appettant, demanding Service Tax and cess to the tune of Rs'

1,88,68,274/- under Section 73(1)of the Finance Act' 1994 (hereinafter referred

to as 'the Act') atongwith interest under Section 75 of the Act' lt was also

proposedtoimposepenattiesunderSectionTT(1)(a),78,77(2|and77(1)(c)of

the Act uPon the APPettant'

4. The adjudicating authority vide the impugned order confirmed the

demand of Rs. 1,88,68,2741- under Section 73(1) atong with interest under

Section 75 of the Act, imposed penatty of Rs' 1 
'88'68' 

274t - under Section 78 of

theAct,imposedpenattyofRs'5,000/-eachunderSectionrii0\@land77(7\of
the Act and dropped the penatty proposed under Section 77(11(c)'

t\1
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Appeat No. CAppL / COM/ STp / 381 / ZOZ35. Being aggrieved, the Appettant has preferred the present appeal on

ground that they are engaged in the activities of export of outsourcing services
to their ctients/ customers situated outside rndia and atso mainta.ining necessary
records retated to their export. The Service Tax shoutd be charged onty on those
services which are provided in taxabte territory which is defined under section
658(52) of the Act. rn para 3.5 and 3.6 0f the impugned order, the Adjudicating .

Authority mentioned that the activity of the Appettant fatts within att the four
corners of the,Rute 64 of the service Tax Rutes, 1gg4, thus fa[s into the
category of export of services. They being exporter of the services provided
outside the taxabte territory hence, charging service Tax on export services is

. not justified. The Adjudicating Authority referred to section 93A of the Act
which pertains to rebate of tax paid on input services which are used in export
of goods or services and not to the output seryices, hence charging service Tax
on export services on the basis of misinterpretation of the taw/ section is not.
justified. The Adjudicating Authority referred to the Notification No. 41 /2012-
Service Tax dated 29.06.2012 wherein procedure and conditions for ctaiming the
rebate of Service Tax paid on input services used in export of goods and services
have been laid down. This Notification does not mention anything on charging of
Service Tax on export of services, hence charging service Tax on export services
on the basis of misinterpretation of the taw/ section is not justified. They have
submitted docupents related to Financial year 2014-15 through emait on

29.07.2020. They are not tiabte to service Tax, interest and penalties as imposed

vide the impugned oider. During the year zo14-15, their vatue of taxabte service
, does not exceed Rupees Ten Lakhs. S.ince.the demand of Service Tax is not

sustainabte, the question of levy of interest and penatty does not arise and they
retied on the case of H.M.M. Limited - 1995 (76) ELT 497 (sC), commissioner of
Central Excise, Aurangabad V. Batakrishna lndustries - 2006 (201) ELT 325 (SC).

6. Personal hearing in the matter was hetd on 22.02.2023. CA Shri Vijay

Kathe appeared for persona[ hearing and reiterated the submissions in the
appeat. He submitted that the Appettant is exporter of services which are

exempt from Service Tax. Section 93A referred by the Adjudicating Authority in

Para 3,7 is appticabte to export of goods and not for export of services. They

have provided copy of audit report and FIRC's before Adjudicating Authority and

also enclosed with the appeal. ln view of this he requested to set aside,the

Order-ln-OriginaI and.to a[low the appea.

,7. I have carefutly gone through the .!se records, impugned order and

appeal memorandum filed by the Appetlant. The issue to be decided in the case

on hand is that whether the Appetlant is tiabte to pay service tai on activity
carried out by them or not. The Adjudicatin g Authority at Para 3.5 &. 3.6 of the
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impugned order by referring provisions of Rute 6A of the Service Tax Rutes' 1994'

hetd that the Appettant is tocated in lndia' where the Service Tax Rules' 1994

appticabte and the service recipients are outside of lndia as per invoices' The

services provided by the Appettant are not specified in the negative list as Per

Section 66D of the Act. The services have atso been provided outside lndia'

Further, the payment received by the Appetlant is in convertibte foreign

exchange. Thus, the activity of the Appetlant fatts within atL the four corners of

the Rute 6A of the Service Tax Rutes, 1994'

8. The Appettant produced copies of Form 26A5 wherein no income of TDS

detaitsisshownexceptdetaitsoftaxpaidbytheAppettantanddetai[sofTDSon

sate of immovabte property. The Appettant atso produced copy of audit report

fortheyearzol4.l5whereinatcolumngcoftheDirectors,report,thedetails
of foreign exchange earnings and outgo of Rs' 15,26'55'939'62 have been

mentioned. On verification of invoices submitted, it is seen that they have

providedservicestoMajorMediaConsutting,lnc,ExactMatchMedia'LLC'

Citizens Disabitity LLC, First Serve, lnsideup lnc, Consumer Atty LLC' Jutie LLC, L

AsutinMajors,MichettePak,BernsteinLiebhardLLP,360PartnersHotdingsLP,

Attiance Security lnc, PRGI lnc., G P lnternet Marketing lnc' Etite Marketing

Group LLC, Sait Rock Services LLC, Att Your Leads Needs lnc' Lead Headquarters

LLC,ExactMatchMediaLLC,AnvitAdvertisingGroupLLC,ERlnrteractiveLLC,

attfromUnitedStatesofAmerica'TheyhavealsoproducedcopiesofF|RCissued

by the respective banks wherein the bitt amount has been mentioned in US

Dottar.Thus,basedthecaserecords,submissionsanddocumentaryevidences

submitted by the Appettant, I am in agreement of the views/ findings recorded

by the tower Adjudicating Authority and hotd that the service provided by the

Appettant is export of service satisfying the provisions of the Ptace of Provision

ofServicesRutes,20l2notifiedvideNotificationNo.2Sl2012-serviceTaxdated

20.06.2012 read with provisions of Rute 6A of the Service Tax Rules' 1994'

g,. On going through the case records and submissions made by the

Appettant, I have no doubt that the APPettant is providing export services

satisfying the provisions of the Ptace of Provision of Services Rules' 2012 notified

vide Notification No. 28/201Z-service Tax dated 20'06'70'17-' as amended'

10. The ptace of provision of service has been defined under Ptace of

ProvisionofServicesRutes,20l2(NotificationNo'28/2012-serviceTaxdated

20.06.7O1Zl which reads as under:

''3. Ploce of proision generally'- The ploce of pro'/,sion of o service sholL be the tocotion

of the reciPient of service:"

The provisions of Rute 6A of the Rutes are re-produced betow for reference:

"6A. Export of services.-
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(1) The prou-ision of any service provided or agreed to be provided shall be treated
as export of service when,-

(a) the provider of service is located in the taxable territory,
(b) the recipient of service is locoted outside lndia,
(c) the seryice is not a service specified in the section 66D of the Act,
(d) the place of provision of the service is outside lndia,
(e) the payment for such service has been received by the provider of service in
convertible foreign exchange, ond

(f) t.he proviier of service and recipient of service are not merery estabtishments of
o distinct person.in accordance with item (b) of Explonation 3 of clause 1*1 of
section 658 of the Act

(2) ...."

On the basis of documents submitted by the Appettant, it is ctear that the
provider of service i.e. the Appettant is tocated in the taxabte teiritory and the
recipients of service are located outside lndia. The place of provision of the

service is outside lndia in terms of Rule 3 of the ptace of provision of services

RuLes, 2012. The payment has been received in convertibte foreign exchange as

the lclcl Bank has received the payment in u5 dottar and the same was remitted

to Appettant's bank account in equivatent convertible lndian Rupees. On

verification of sample copies of invoices submitted by the Appettant, it is ctear

that they had issued the invoices having amount either in US Dottar. As att these

ingredients are satisfied, the service provided by the Appettant is nothing but

export of service. Therefore, the services provided by the Appettant being not

provided within taxabte territory, are not liable to Service Tax under Section 668

of the Act.

11 . lfind that the lower Adjudicating Authority has placed retiance on the

provisions of Rute 6A(2) of the Rules, 1994 read with Section 93A of the Act,

which is re-produced below for reference:

6A. Export oI services.-

(1) ......

e) Where ony service is exported, the Central Government may, by
notificotion, grant rebate of service tox or duty paid on input services
or inputs, as the case moy be, used in providing such seryice ond the
rebate sholl be ollowed subject to such sofeguards, conditions and
limitotions, as may be specified, by the Central Government, by
notification,

On this, I find tliat the Rule 6A(2) of the Rutes deats with the grant of rebate of

service tax or duty paid on input services or inputs, as the case may be, used in

providing such service and the rebate shatl be altowed subject to conditions and

timitations as provided by the Notification. The rebate provisions under Section

93A of the Act which are as under:

frr

"SECTION 93A. Power to gront rebate. - Where ony goods or services ore
exported, the Central Government may grant rebote of service tax poid on.
taxoble services which ore used as input services for the manufocturing or

)

\
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processing or removal or export of such goods or for providing ony toxoble
services ond such rebate sholl be subject to such extent and monner as moy be
prescribed or specified by notification in the Officiol Gaette."

The above provisions speak about grant of rebate of Service Tax paid on taxable

services used as input services for orovidine anv taxabtb services on exoort of

services. This is a beneficial legistation for reversal of tax suffered on input

services, based on the concept that taxes shoutd not be exported. This is an

additionat benefit available to the exporter at his choice. The same does not

override the provision under Section 668 to make them appticable outside

taxabte territory. The exporter cannot be forced to ctaim rebate of tax on input

services, or worse, forced to pay tax on non taxabte exported services, that too,

with heavy penalty etc. Here, in the case on hand the issue is levy of service tax

on export services provided by the Appettant outside taxable territory and not

rebate of service tax incidence suffered on input services used for providing

export servlces. Therefore, on conjoint reading of Section 668, Rute 6A ibid with

Section 93A ibid, l. am of considered view that there is no stipulation that.a

persoR engaged ir: export of service has to first pay the Service Tax on the

exported output service and then claim just rebate cif taxes paid on input

services used, in the manner and time specified under the Notification No.

41 /7012-Sewice Tax dated 29.06.2012. These findings by the Adjudicating

Authority, after hotding the activity as nothing but export of service, are mis-

conceived and untenable.

12. Accordingty, I set aside the impugned order of the Adjudicating Authority

hotding the Appettant tiabte to pay service Tax on exported services. Since the

service tax is not leviable, the levy of interest and penatties imposed vide the

impugned order are not warranted at atl.

13. ln view of discussions and finding, i set aside the impugned order and

attow the appeal fited by the Appettant.

14.

14.

B{fff,f,df grr (d A rri orfie o-r Bqclrt u{irff ntt t fuqr qrar B r

The appeat fited by Appettant is disposed off as above.

1> \/-)
: r,..,.i., r. (ftI{ ttiTlc (Shiv Pratap Singh),

rt ., l
., ., :,3fiqiftr 1erfla)icommissioner (Appeals)

J

Bv R.P,A.D. GGST APPeals, Rajlict

qR,3m
q"i

*. c.q

fdr4
M ('. ('q. 5frtid crs'fc frB-g B-3,

ffi rikfr, €t{n 3n$. a qr6, fcqlufr

rm, gut- 41 1 014.

To,

M/s. A. M. lnfoweb Pvt. Ltd., B-3, 3'd

Floor, Cerebrum lT Park, Katyani Nagar'
Pune- 411 014.
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