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Appeal No: GAPPL/ COW SrP 17410/7071

:: 3r+f, 3naar / oRDER-|N-APPEAL ::

M/s, Pushpak Construction, Bhavnagar (hereinafter referred to as

"Appeltant") has fited the present Appeal against Order-in-Originat No. BHV-

EXCUS-000-JC-LD-037-2022-23 dated 2l.06.2022 (hereinafter referred to as

'impugned order') passed by the Joint Commissioner, Central GST, Bhavnagar

(hereinafter referred to as'adjudicating authority').

2. The facts of the case, in brief, are that the lncome Tax Department

shared the third party information/ data based on lncome Tax Returns/ 26A5 for

the Financial year 20'15-16 &.2016-17 of the Appettant. Letter dated 16.04.2021

was issued by the Jurisdictional Range Superintendent requesting the Appettant

to provide information/documents viz. topies of l.T. Returns, Form 26A5,

Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annuat Bank

Statement, Contracts/ Agreemdnts entered with the persons to whom servites

provided etc. for the Financial year 2015-16 to 7017-'18 (upto June'2017).

However, no repty was received from the Appetlant.

3. ln absence of data/ information, a Show Cause Notice dated 72.04.2021

was issued to the Appettant, demanding Service Tax and cess to the tune of Rs.

1,19,92,945/- under Section 73(1)of the Finance Act, 1994 (hereinafter referred

to as 'the Act') atongwith interest under Section 75 of the Act. lt was also

proposed to impose penatties under Section 78,77(2) and 77(1)(c) of the Act

upon the Appettant.

4. The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed Service Tax demand of Rs'

54,37,501 / - under Section 73(1) atong with interest under Section 75 of the Act,

imposed penatty of Rs. 54,37,50J /- under Section 78 of the Act, imposed penalty

of Rs. 10,000/- each under Section 77(1)(a),77(7) and 77(1)(c) of the Act. The

Adjudicating Authority dropped the demand of Rs. 65,5i,444/ -.

5. Being aggrieved, the Appettant has preferred thti present appeal on

various grounds that

(i) The impugned order passed by the Adjudicating Authority is erroneous

and has faited to appreciate the facts avaitabte on record as we[[ as legal

provisions of the Act white passing impugned order and atso travetted beyond the

scope of the show cause notice. Therefore, impugned order is liabte to be set

aside on this ground. The Adjudicating Authority faited to appreciate the fact

ptaced before him regarding copy of Contract in Form B'2 - "ltem Rate Tender

and Contract for Works" for Construction of Tatuka Seva Sadan at Jesar, Dist.

-Bhpvnagar duty singed by the main contractor namely M/s. Sorath Builders,

Ahfne-dabad and Executive Engineer (R & B) Division, Bhavnagar was the contract

{tl
\
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Appeat No: GAPPL/Co MIS1P/2410/7022

and not the work order dated 21 .08.2015 or intentionatty overtooked the same'

He considered .,Work order No. Tender/301 dated 21 .08.2015,, issued 
,by

ExecutiveEngineer,BhavnagarissuedtomainContractorM/s'SorathBuitders'

Ahmedabad as contract over the said Form B'2 and thui' he has erred in

confirmingdemandofRs.46,38,323/.(Rs.25,68,3421.+Rs.20,69,981/.)foron

the abated value of Rs. 1,77,17,705/'and Rs' 1,37,99,872l- of valub of Rs'

4,42,8'1,7671- and Rs. 3,44,99,6811'for the period of 2015-16 and2016-17'

(ii) The Appettant further submitted that it is not matter of dispute that,they

had provided ,.works contract service" as sub-contractor to the main contractor

M/s, sorath Buitders, Ahmedabad who were awarded "works contract" by the

'State Government. M/s. Sorath Buitders, Ahmedbabad (hereinafter referred to

as main contractor) had participated in Tender Ftoated by the Government of

Gujarat for construction of "Tatuka Seva Sadan at Jesar, Dist. Bhavnagar" and

submitted "ltem Rate Tender and Contract for Works" in Form B-2 by putting

signature on each page with rubber stamp with other bidders. superintending

Engineer, (Rajkot R & B), Division-2, Rajkot vide letter No'

P5/Tender/B/RatelF.991955 dated 06.02.2014 inter atia recommended to the

Chief Engineer (R &, B) and Additional Secretary, Road and Buitding, Gandhinagar

for acceptance of Tender for the Construction of Tatuka Seva Sadan, At Jesar,

Dist. Bhavnagar of the said main contractor. The Deputy Secretary, Government

of Gujarat, Road and Buitding, Gandhinagar vide letter F. No.

BDG157/2013/3457ll'{ dated ?6.02.2014 inter atia informed acceptance of

tender subject to conditions stated therein. Therefore, on being acceptance of
' the tender same was signed by Executive Enlineer (R&B) Division, Bhavnagar (at

page 20 of the ltem Rate Tender and Contract for Work) and on being signed it

becomes contract within the medning of Section 10 of the Contract Act, 1877-

They submitted the self-certified copy of "ltem Rate Tender and Contract for

Works" Form B-2 page 1 to 54 executed between main contractor and Executive

Engineer (R&B) Division, Bhavnagar, wherein the. detaits of "ltem Tender and

Contract for Works" in Form B'2 at page 9, "Dectaration Form inter atia

dectaring that l/We hereby declare that l/We have carefutly studied the

conditions of contract, specifications and other documents of this work and

agree for execute the same accordingty." at page 13; simitarly, at page 19

Tender for Worls - Memorandum clause (g) states that "Shoutd this tender be

accepted, l/we herqby agree to abide by fulfill a[[ the terms and provisions of

the Conditions of the contract annexed here to so far as applicable and in
' defautt thereof to forfeit and pay to the GoVernment in Office the sum of money

mentioned in the said conditions." Terms and Conditions of CQntract are at

page 20 to 54, therefore same is contract for work and not mere tender. lt is

further evident from the said pages that tender was for 2013-14. The Clause 1 of

Page 4 of 14

\< , -- ./':-.,'



5.

,#";l)".'i[i';;'^"
contract for works' inter alia prbvides that "The person/persons whose tender is
accepted ...-... . shatt (a) deposit ..... futt security ..... within a period of 10 days
from the date of receipt of the Notification of accepting of his tender',.
Therefore as per the said ctause 1 of Terms & Condition, on being acceptance of
Tender on 26.02.2014 such notification i.e. Acceptance Order was issued vjde

Letter dated 10.08.2015 of Executive Engineer, Bhavnagar (R&B) Division,

Bhavnagar for the work standing at Rs. 8,52,38,505.57 i.e. 9.37% below against

the estimated cost of Rs. 9,40,52,478.77 with reference to the Government

Office said Letter No. BDG: 57 12013/3457 lN dated 26.02.2014 inter alia

requesting to pay security deposit within 10 days. ln the same way the Executive

Engineer, Bhavnagar (R&B) Division, Bhavnagar vide letter dated 21.08.2015 had

issued Work Order with reference to 6overnment Office Letter No. BDG:

57 12013/3457/N dated 26.02.2014. The said Executive Engineer vide letter

dated 13.03.2014 with reference to the said tetter dated 26.02.2014 inter itia

informed the conditions for carrying out work under Tender to the main

contractor.

(iii) They further submitted that that tetter dated 07.04/05.2016 bearing No.

PB/B/Rate/quantity escatation/2473 of Superintending Engineer, Rajkot (ReB),

Division No. 2, Rajkot addressed to Deputy Secretary(Building), R & 8,

Gandhinagar which was inter atia principatty for acceptance & sanction of the

proposal for additionat quantity/additional work in construction of Jita Seva

sadan at Jesar, Dist. Bhavnagar but endorsed the above submission at sr. No. 4

of the tabte that tetter dated 26.02.2014 was for acceptance of the tender.

Thus, it is ctearty evident from att these documents that Tender was accepted as

per tettei dated 26.0.2014 and become contract. Thereafter, notification for

acceptance was issued on 10.08.2015 and subsequentty with reference to letter

dated 26.02.2014 work order dated 21 .08.2015 was issued. Therefore, such work

order by any means cannot be considered as contract. Att these clearly prove

that Tender cum contract become contract when samg was signed by the

Executive Engineer and acceptance of tender subject to conditions specified

therein was made vide letter dated 26.02.2014 therefore, contract is to be

considered for the period prior to 01 .03.2015 onty and not date of work order.

The tearned Adjudicating Authority faited to appreciate that what was produced

before him was not a mere tender but a copy of tender cum contract onty.

Therefore, the Adjudicating Authority has erred in considering the said

documents as a mere tender and not contract and work order as contract.

. (iv) They submitted that in the instant case Tender was duty signed by the

, main contractor and further signed by the Executive Engineer of (R&B) Division,

Page 5 of 14
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oppeat No: GAPPL/COM lsfP/2410t7o72

Bhavnagar,ofGovernmentofGovernmenttowardsitsacceptancetherefore

samewasbecomethecontractwithinthemeaningofSectionl0oftheContract

Acl,lsTT.TheTendercumContractwasmadewiththefreeconsentofthe
parties viz. main contractor and Executive Engineer and both were competent to

contract, for tawfut consideration and with tawfut objection and not expressty

dectared to be void. Thus, att the conditions for the purpose of considering the

Tender as contract are futfitted on being accepted and signed by the Executive

Engineer. The same are not futfitted in the work order dated 21 '08'201 5'

(v) They further submitted that the Adjudicating Authority faited to

'appreciate that it had not simpty contested "Tender" as "Contract" but very

specificatty contested as submitted in para supra that how the said tender had

become contract when it was signed by the Executive Engineer. Therefore, it is

inappropriate on the part of the Adjudicating Authority in trying to find out

meaning of tender and what is tender with regard to government work/in

common parlance. Therefore, findings at para 3.8.1 of the impugned order is of

no meaning. The agreement viz. tender is signed by the Executive Engineer,

Bhavnagar towards its acceptance on behatf of Government as per said tetter

dated 26.02.2014 of Dy. Secretary, Road and Buitding, Gandhinagar (approving

tender of main contractor) with reference to letter dated 06.02.2014 of

Superintending Engineer, Rajkot (R & B), Division-2, Rajkot. ln any case,

Acceptance Order dated 10.08.2015 and Work Order dated 2l.08'2015 addressed

to the main contractor by any means cannot be considered as contract within

'the meaning of Section 10 of the Contract'Act, 1872 that too on the grounds

stated para 3.8.1 and 3.8.2 of the impugned order.

(vi) The Appettant submitted that the Adjudicating Authority has erroneousty

tried to find out difference between Tender and Work Order on grounds without

understanding the above fact that tender cum contract of the main contractor

was signed by the Executive Engineer on behalf of the Government as accepted

and not for a[[ the parties who had fitted. The Work Order was issued to the

contractor whose tender cum contract documents was signed as accepted. His

findings at Para 3.8.3 are ridiculous, perverse. His findings that Work Order is a

contract is enforceable by law are his imagination and without any [ega[ base. lf

same is accepted then if one may viotate the conditions of Work Order then he

can be sued and not for the condition of Tender cum Contract. ln the instant

case Tender Cum Contract (Tender and Contract Form - B-2) very specificatly

provides 76 Terms and Conditions of Contract from page 20 to 54 and one is

supposed to futfitt a[[ the conditions including contract and acceptance order.

The Work Order dated 21.08.201 5 hoes not specify any condition on the contrary

same is order for commencement of work. lt very specificatty called upon the

Page 6 of 14I
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main contractor to start the work of construction of ratuka seva sadan at Jesar,

Dist. Bhavnagar. The said work order by any standard cannot be considered as

Contract within the meaning of Section .10 of the Contract Act, 1972.

(vii) The Appellant submitted that it is not matter of dispute and atso ctearty

reveals from the documentary evidences that it had provided services of

Construction of governmentat buitding which was predominantty for use other

than for commerce, industry or any other business or profession as sub-

contractor and such construction services were "works contract" within the

meaning of Section 658(54) of the Act. As per Sr. No. 12(a) and 12A(a) of the

Notification No. 2512012-5T dated 20.06.2012 as amended services provided to

the Government by way of construction of a civil structure or any other original

works as meant predominantty for use other than for commerce, industry, or any

other business or profession read with Section 102(1)(a) of the Finance Acl, 1994

were exerhpted provided that a contract which had been entered into prior to

01.03.201s.

(viii) As per 5r. No. 29(h) of the Notification No. 2512012-ST dated 20.06.20'12

as amended services by the sub-contractor by way of works contract to another

iontractor providing works contract services which are exerhpt, were exempted.

Thus, suppty of construction service as works contract services to the contractor

in the capacity of sub-contractor were exempted for the contract entered prior

to 01 .03.2015. They further submitted that as per Government office letter No.

BDG/57t2013t3457/N dated 26.02.2014 contract of construction of Tatuka seva

sadan at Jesar Dist. Bhavnagar viz. "Form B-2 ltem Tender and contract for

works" was executed prior to 01 .03.2015 on being signed by the Executive

Engineer, (R&B) Division, Bhavnagar as token of acceptance, therefore, no

service Tax was payabte by it on the same as provided under the aforesaid

provisions. They submitted that the income from services of Rs. 4,47,81 ,7621- of

2015-16 and Rs. 3,44,99,6811-. out of Rs. 3,71,47,267 l- of 2016-17 from 'the

Tabte inserted in the Show cause Notice as welt as impugned order at para 1.9

were exempted from tevy of Service Tax vide said Sr' No' 12(a), 12A(a) and 29(h)

bf the Notiftcation No. 2512012-5T dated 20.06.2012 as'amended read with

section 102(1)(a) of the Finance Act, 1994 as contract was entered into prior to

01 .03.2015. Therefore, demand of Rs. 46,38,323/- (Rs' 25,68,342l- + Rs'

20,69,981 l-l as worked out at para 3.17 of the impugned order is [iable to be

set aside.

(ix) They further submitted that the Adjudicating Authority has grossty erred

white confirming demand of Rs' 7,99, 178/- (Rs' 3,80,337l- + Rs' 4,18,841 /-)for

the services of works contract provided to main contractor M/s. Khushi

tonstruction. ln the Show Cause Notice,' Service Tax of Rs. 1,19,92,945/- was

,b- paseT of 14
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(x) As per sub'section (2) of Section 73 of the Act the Central Excise officer

can determine the amount of service tax not being in excess of the amount

specified in the notice. ln the instant case, the Adjudicating Authority has

'determined the amount in excess of the aniount specified in the notice as the

value of Rs. 1,06,72,938/- and Service Tax of Rs.6,40,322/'on 40% of said

amount were never specified in the show cause notice. TheAppettant without

admitting anything and without prejudice to above submitted that in any case

service tax is demanded based on data received from the lncome Tax

department viz. Form 26As, wherein TDS was made under Section 194C of the

lncome Tax Act, 1962 as "Payments to Contractors". Even Audited Batance

sheets were uptoaded with lncome Tax Returns fited for the said two years and

the said income of Rs. 1,06,72,918/- was reflected in the audited Balance Sheet

for F. Y. 2016-17. lt was atso evident from the batance sheet that it had

provided works contract services. Therefore, department was bound to make

vatuation of services portion in the execution of works contract as provided

under Rute 2A of Service Tax (Determination of Vatue) Rules, 2006. However,

'department has demanded service tax on the entire value instead of vatue

determined under ctause (i) or (ii) of Rule 2A ibid. Therefore, demand in excess

of such vatue is in any case liable tb be set aside.

(xi) lt is also admitted facts from the letter date 24.04.2021 and impugned

Show Cause Notice that they were registered with Service Tax department vide

Page 8 of 14

demanded on vatue of Rs. 4,42,81 ,762t' (F'Y' 2015'16) and Rs' 3'71'47'267 l-

(F.Y.2016'17). As submitted in para suPra duty supported with documentary

evidenceinformofAuditedBalanceSheet(lncomeundertheheadofSatesread

withScheduteg)valueofRs.4,42,81,762l'andRs'3'44'99'681/'werefor
TalukaSevaSadan,therefore,servicetaxofRs'1,58,855/-waspayabteontyon

40%ofbatancevatueRs.26,47,586/-(Rs.3,71,47,267l'minusRs'3,44'99'681/-)

and not on the entire vatue of Rs. 1,33,19,624l- as mentioned in the sates

lncome column of Prbfit and Loss Account read with Schedute 9 (Rs. 69,80,682/'

, + Rs. 63,38,9421 - for observation Home and Sub-Registrar office, Bhavnagar

received from M/s. Khushi construction, Bhavnagar) of 7016-17. While raising

the demand the department had taken onty vatue of Rs. 26,47,586i- fot 2016-17.

Therefore, service tax of Rs. 6,40,3221- on 40% of Rs. 1,06,72,038/- (Rs'

1,33,19,624t- minus Rs. 76,47,5861') in excess of that amount is erroneousty

confirmed by travetting beyond the show cause notice. ln other word, there was

no demand of Service Tax on the said vatue of Rs. 1,06,72,038/- received from

M/s. Khushi Construction, Bhavnagar against said two works contracts,

therefore, same cannot be confirmed and demanded under sub-section (2) of

Section 73 of the Act.

$)/I
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Registration No. AARFP1749GsD00i. However, the Adjudicating Authority found
that the appettant faited to obtain service Tax Registration and intentionatty
withhotding of materia[ information/facts from the department, faited to furnish

information documents in response to letter dated 16.04.202'l . Merety not fiiing
of ST-3 returns on the bona fide betief that services.provided by them were

exempted from service tax and not required to fite nit return, by any means

amount to suppression of facts etc. The demand for the period 2015-16 and 16-

17 were badly time barred as there was no suppression of facts etc. lncome

figures taken in the impugned notice were atready recorded in books of accounts

and dectared before the income tax authorities. lt is sett[ed position of taw by

Hon'ble Apex Court that merely failure to take registration or pay tax/duty if
any does not amount to suppression etc. Something positive other than mere

inaction or faiture on the part of the service provider or conscious or detiberate

withhotding of information when the service provider knew otherwise, is

required to be established by the department for invoking extended period. The

Show Cause Notice was required to be served within 18 months from the

retevant date and here return for the tast six months of October, 2016 to Marth,

2017 was required to be fited on or before 25th Aprit, 7017. ll one may count 18

months from the said date impugned show cause notice.was required to be

issued on or before 25th October, 2018. Whereas impugned show cause notice is

issued on 22.04.2021 so same is badty time barred. That time timit of 18 months

was made 30 months with effect from 14.05.2016 but same cannot be apptied

retrospectivety to the present case as dispute is for the period prior to

14.05.2016, it may appty to the period from 14.05.2016 to 31.03.2017.

(xii) The ptaced retiance upon fotlowing decisions in the case of

PADMINI PRODUCTS Versus COLLECTOR OF C' EX. - 1989 (43) E.L.T. 195 (S.C')

COLLECTOR OF CENTRAL EXCISE VCTSUS CHEMPHAR DRUGS &, LINIMENTS - 1989

(40) E.L.T. 776 (s.C.l

CBEC now CBIC vide Circu[ar No. 1053/2/2017-CX., dated 10-3'2017 has atso

ctarified the same at following paragraphs:

COLLECTOR OF C. EX., VADODARA Versus DHIREN CHEMICAL INDUSTRIES lN THE

SUPREME COURT OF INDIA [CONSTITUTIONAL BENCH] - 2002 (139) E.L.T. 3 (5.C.)

CBEC now CBIC vide lnstruction F. No. 201 /01 /2014-CX.6, dated 26-6-2014 has

atso directed the fietd formation to fottow judiciat disciptine in adjudication.

(xiii) They submitted that in view of the above it is not [iable to pay any

amount of service tax during the said period and thus not liabte to pay any

interest and penatty, therefore, impugned order is liabte to be set aside. They

iurther submitted that in any case at the most service tax of Rs. 1,58,855/- on

Page 9 of 14
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the40%ofRs.26,47,586/-ispayabteontheworkscontractserviceprovidedfor

constructionofSub-RegistrarandSurveyBhavanandobservationHomeBhavdn.

The Adjudicating Authority by travetl,ing beyond the scope of the Show Cause

Notice has imposed penatty under section 77(1)(a\ for faiture to obtain the

Service Tax Registration. ln the impugned show cause notice there was no such

proposal to impose penatty under Section 77(1)(al of the Act on the ground of

not obtained service Tax Registration. ln the show cause Notice and order-ln-

, originat that it was registered under the seryice Tax department and therefore,

order imposing penatty of Rs. 10,000/' under Section 77(1)(a) is tiabte to be

quashed. They are not tiabte to.penatty under Section 77(1 )(c) 
'as they have

provided the detaits in response to Show Cause Notice dated 72'04.2021 '

6. The matter was posted for hearing on 01 '03.2023' Advocate Shri P. D'

Rachchh appeared for personal hearing and reiterated the submissions in the

appeat. He submitted that the contract of M/s. Sorath buitders, the main

contractor with the Gujarat State Road, & Buitding Department is dated

26.02.2014 (P1167 of appeat). However, the Adjudicating Authority has taken

the date mentioned in the acceptance tetter and works ordelissued to the

appetlant subsequentty, to deny the benefit of exemption' Further, the vatue of

services in the Order'ln-Original has been taken in excess of the Show Cause

Notice which is not vatid. He submitted that extended period is not invokable in

' absence of essential ingredients in this regrd. He further submitted that the

Adjudicating Authority has not granted option of reduced 25% penatty payabte

under Section 78 if payments are made within 30 days' Further, as the demand

was raised on the basis of books of accounts onty 50% penalty was to be imposed

instead of'100% under Section 78. He requested to set aside the Order'ln-

Originat in view of above, referring to page 226 of the appeat where the

departmenta[ tetter dated 13.03.2014 addressed to the main contractor of the

appettant mentions the date of contract as26.02.2014.

7. I have carefutty gone through the case records, impugned order and

appeal memorandum fited by the Appettant. I find that the issue to be decided

in the case on hind is whether the activity carried out by the appetlant is liabte

to Service Tax or otherwise.

8. I find that Show Cause Notice had been issued without verifying any data

or nature of services provided by the Appettant as the same had been issued only

on the basis of data received .from the lncome Tax departrfient and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order after anatyzing the submissions made by the Appettant.

9. lt is the contention of the Appettant that seryices provided to main

contractor M/s. Sorath Buitders were under tender acceptance on 76.02.2014

Page 10 of 14
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itisquitectearthatthereismentionof,.acontractwhichhadbeenentered
into prior to the 1st March, 2015,'. As per the lndian Contract Act, contrdct

means an agreement which is enforceabte in a court of taw' When a party makes

an offer to another party and the other party agrees to it, it becomes an

agreement which can be oral or in writing. ln the present case the signed tender

submitted by M/s. sorath Buitders when accepted and signed by the Executive

, Engineer on page 20 of Form 82 ('ltem Tender and contract for works') become

a coritract. lt is seen that atthough the Executive Engineer has signed on page 20

of Form B-2 betow the seat "The tender is hereby accepted""", he has not put a

date there. However, since the tetter dated 26.02.2014 by the Deputy Secretary,

Road & Buitding department to the superintending Engineer, Road & Buitding

circte-2, Rajkot ctearty states that the tender of sorath Buitders Ahmedabad has

been accepted, it implies that the tender had become contract, the moment it

was accepted by the state authorities. Thus, the date of contract cannot be

later than 76.02.2014. Thus, the contract for the said work of construction of

Tatuka Seva Sadan at Jesar Dist. Bhavnagar was entered into by the main

contractor M/s. Sorath Builders, Ahmedabad with Gujarat Road & Buitding

Department prioi to the 1st March, 2015.

11,2 ln the said Notification, there is no mention of work order or

, commencement of work prior to 01 .03.2015 and thus, I am of considered view

that the main contractor M/s Sorath Buitders is eligibte for benefit of Sr. No.

12(a) of Notification No. 2512012-Service Tax dated 20.06.2012 and the findings

recorded by the Adjudicating Authority are misptaced. Since the works contract

carried out by the main contractor M/s. Sorath Buitders is exempted, the service

provided by the Appettant is atso exempted by virtue of Sr. No. 29(h) of

Notification No. 25l2012-Service Tax dated 20.06.2012 which reads as under:

"29. Services by the following persons in respective copacities '

(h) sub-contractor providing services by woy of works contract to another

controctor providing works controct services which ore exempt;"

Thus, the Appettint is not tiabte to pay Service Tax on the income earned from

main contractor M/s.. Sorath Buitders, Ahmedabad.

, 12. lt is on record that the demand was proposed in the Show Cause Notice on

total vatue of Rs.8,14,29,0291- for the year 2015-16 & 2016-17 (Rs.

4,42,81 ,762/ - + Rs. 3,71,47,767 l') based on Form 26A5. However, the

Adjudicating Authority, after anatyzing the documents submitted by the

Appettant confirmed the demand on taxabte value of Rs. 9,21 ,01 ,067l', (Rs.

4,42,81 ,762/- + Rs. 4,78,19,305/-) after allowing abatement of 60% under

Notification No. 2412012-Service Tax. During the year 20'15-16, the total taxabte

value of Rs. 4,42,81,762/ - was received from M/s. Sorath Buitders which is not

4
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tiabte to service Tax as discussed in above paras. Further, during the year 2016-
17, the service Tax on tota[ taxabte value of Rs.3,r1,47,267/- was demanded in
the Show cause Notice. However, as per book of account produced by the
Appettan[ an amount of Rs.3,44,99,6g1 /- was received from M/s. sorath
Builders which is not liabte to service Tax as discussed in above paras. Thus, rhe
remaining amount of Rs. 26,47,5g6/- (Rs. 3,71,47,267/- minus Rs. 3,44,99,6g1 /_)
received from M/s. Khushi construction was liabte to service Tax. However, in
the impugned order, the Adjudicating Authority has confinned the service Tax
on taxabte vatue of Rs. 1,33,19,624l- received from M/s. Khushi Construction,
after attowing abatement of 60% which is not correct since the amount in excess

of Rs. 26,47,586/- was not the part of show cause Notice. lt is a settted taw that
no one can travel beyond the scope of show cause Notice. Therefore, only

service tax of Rs. 1,58,855/- on the 40Zo of Rs. 26,47,5g61- can be demanded on

the works contract service provided for construction of sub-Registrar and survey

Bhavan and Observation Home Bhavan. Therefore, onty the demand of Rs.

1,58,855/- is tiabte to be confirmed out of.the demand of Rs. 3,80,337l- and Rs.

4,18,841 /: on the services provided by the Appettant to main contractor M/s.

Khushi Construction. Thus, the excess demand of Rs. 6,40,323i - [Rs. 3,80,337/-

+ Rs.4,'18,841 /- (-) Rs. 1,58,855/-l cannot be sustained being beyond the vatue

considered for demanding the Service Tax in the Show Cause Notice. Therefore, I

confirm the demand of Rs. 1,58,855/- with appticabte interest and set aside the

remaining demand in the impugned order. I also confirm penatty of Rs.

1,58,855/- under Section 78 of the Act. However, lextend the benefit of

reduced penalty under proviso to Section 78 of the Act subject to fulfilment of

conditions mentioned therein.

13. With regards to penatty under Section 77(11(al, in the Show Cause Notice,

no penalty was proposed under this Section, whereas the penatty of Rs. 10,000/-

is imposed by the Adjudicating Authority in the impugned order. Since there is

no proposal in the Show Cause Notice to impose the penatty under Section

77(1)(a) of the Act, the same cannot be imposed white passing the order and

hence lam of considered view.that the penatty under Section 77(1)(a) cannot

sustain and I set aside the same.

Page 'l 3 of 14

14. With regards to penatty under Section 77(1)(c), it is their contention that

they have provided the detaits in response to Show Cause Notice dated

27-.04.2071 . They have not produced the details in response to letter dated

16.04.2021 and thus, I find that they are liabte to penalty under Section

77(1)(c).1 atso uphotd the penalty under Section 77(21 of the Act for failure to

self assess and correctty fite 5.T.-3 returns. However, in the facts and

/
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circumstanceslreducethepenattyfromRs'10,000/-toRs'2,000/'undereach

of Section 77(11(c) and77(2) of the Act'

15. ln view of diScussions and findingas above, the impugned order stands

modified to the ixtent=mentioned in the Para 12, 13 & 14 above'

"t6. .rrd}trEaf gm.ed at rd e{fid 6r fiq-cRl 3q-frfi a-frb€ fuqr qrar t t

16. The appeat fited by Appettant is disposed off as above'

€gTR-fi/.4.ttested
-->

(ftId rf,Tq fr6Y(shiv PrataP singh),

.,WIF 1rrfta)/com missioner (Appeats)3lia

Bv R.P.A.D.

qftftiE:-

1) gsq $g{fr, dq !"i ter 6-{ (,ti ardrq 5icr6 arffi' Tf{rd &td'36fqrdr{

+f sra-6rt fgt
3{q-+d, aq nti t-m +{ lti n'-f,rq sicrq ile4r 8{kl;rJr{

sfirrrr +t nrceffi.+ffi tgt
qqi 3rg+-d, {q w tsr w oti adrq 3FqrE Er6'' :{ri-d"i{ +l srrae{6'

+ffiQt
Trdr{fi 3lq-fd, Tq w tm mr aa i'-frrq 5acl-( erffi qu-gs' e{r{trrR-t 6t

3ftrazrfi +r+ar6r dr
rrrg srf,f,t

'2)

3)

4)

trdrt
fr"$q6 tiq+',ra, 205-206, rdfic
qffitr€, d-fa srac + {r4?,

ErqrdrCI ts, sTHf,rR.364oo1 I

To,
M/s. Pushpak Construction,
705 -706, RatnadeeP ComPtex,
Opp.: Central Satt, Waghawadi
Road, Bhavnagar-364 001 .
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