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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals) ,Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

srfteat & faardr &1 717 U4 g4t /Name & Address of theAppellant&Respondent :-

M/s. Manik Chandra Yadav, Ughavbhai, 18 Ni Same SosiyaBhavnagar-364001

wmw(aﬂﬁ]ﬁmﬁﬂﬁmﬁﬁﬁaﬁmﬁﬁmmﬁmr&/ mﬁm%wammﬁm%/_ )
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Alpﬁ_:eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 20 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals othér than as mentioned in para- 1(a) above
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The al:a)f:eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise &A Seal} Rules, 2001 and shall be accompanied a§amst one which at least should be accompanied
by a fee of Rs. 8 0/- Rs.5000/-, Rs.10,000/- where amount o dutydemand /interest/penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of e.n¥ nominated public sector
bank of the place where the bench of the Tribunal is situated. Application made Tor grant of stay shall be
accompanied by a fee of Rs. 500/~
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against {one of which shall be certified co&ag and _should be
accompanied bgi a fees of Rs, 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penaltyflew.ed is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the

Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is

\ situated. /“Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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For an appeal to bq:rﬁled befc?;l:‘hﬁ; ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penailty, where penalty alone is in dispute, provided the amount of pre-deposit payable‘would be subject to a
iling of Rs. 10 Crores, : )
- Under Central Excise and Service Tax, “Duty Demanded” shall include :
vii) amount determined under Section 11 D;
viil) amount of erroneous Cenvat Credit taken; .
ix) amount payable under Rule 6 of the Cenvat Credit Rules e
- provided further that Exe provisions of this Section shall not %{;pl&" to the stay aprcatxon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A revision /ela:pplication lies to the Under Sf:creta.r%1 to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section gS_EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In cagg of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from gne warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
F aTev et & T & fafemor i it )
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In case of rebate of duty of excise on poods e orted to any country or territory outside India of on excisable
material used in the mat?’mfacture of thg goodsxvxv)hich are exgorted t%-yany countrl;/y or territory outside India.
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In case oflggods expmﬁrg outside India export to Nepal or Bhutan, udthoutgpe{vment of duty.
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date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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The above aplpljcation shall be made in dlil_ph'cate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be g})pealed agamst is
communicated and shall be accompanied by two copies each of the OIO and Order-ln-Apé)e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The revision ag%hcanon shall be accompanied by a fee of Rs, 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers various umbers of order- in Original, fee for each Q.1.0. should be paid in_the aforesaid
manner, notwithstanding the fact that_the one appeal to the Appellant Tribunal or the one application to the
Cen}il;ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100 /- for
each.
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One copy of applicatio: .0. as the case ma*ibe, and the order of the ad'udicatinglauthority shali bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedtle-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) ules, 1982.
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For the elaborate, detailed and latest Erovisions relating to filing of appeal to the higher appellate authority, the
al website www.cbec.gov.in. .
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Appeal No:
7 3 GAPPL/COM/STP/2560/2022

;2 3TfIer HTE2r / ORDER-IN-APPEAL ::

M/s. Manik Chandra Yadav, Bhavnagar (hereinafter referred to as
“Appellant”) has' filed the present Appeal against Order-in-Original No.
27/AC./NIS/BVR-2/22-23 dated 11.07.2022 (hereinafter referred to as ‘impugned
prder’) passed by the Assistant Commissioner, Central (‘;ST Division-2, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

| 2z The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letters dated 25.01.2021 &
22.02.2021 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provide information/documents viz. copies of I.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
Annual Bank Statement, Contracts/ Agreements entered with the persons to
whom services provided etc. for the Financial year 2014-15. However, no reply

was received from the Appellant

3. In absence of data/information, a show cause notice dated 01.04. 2021
was issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 1,85,503/- under Section 73(1) of the Act by invoking extended period of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon

the Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax demand of Rs.
1,85,503/- under Section 73(1) along with interest under Section 75 of the Act
and imposing penalty of Rs. 1,85,503/- under Section 78 and penalty of Rs.
2,000/- e.::\ch under Section 77(1)(a) & 77(2) of the Act.

i A Being aggrieved, the Appellant has preferred the present appeal on the
ground that he is labour and doing labour work at Alang Ship Breaking Yard. He
did not receive any letter. He received telephonic instruction to collect the
order from the office and thus he went to Service Tax department on 15.07.2022
to collect the order. He does not have any service taxable income. He is a labour
and doing labour work at Alang Bhavnagar Ship Breaking Yard. During 2015-16,
he was doing job at Alang Ship Breaking Yard and also provided some labours. By
mistake at the time of filing income tax return, the tax advocate wrongly

mentioned the salary and labour income as labour service income jointly.

6.  Personal hearing in the matter was held on 14.02.2023. Shri Bhavesh
- Purohit appeared for personal hearing and submitted that the appellant is a
labourer at Alang Ship Breaking Yard. Although he had small income from supply

| By —
Page 3 of 5



Appeal No: GAPPL/ COM/STP/2560/2022

of man power, in the ITR, advertently, the salary income and income from

supply of manpower were shown together resulting in demand of Service Tax’

through the impugned ex-parte order.
from man power supply is below the threshold limit. He undertook to

If the salary income is excluded, the .

income
submit salary certificate and other supporting documents within a week. He

requested to set aside the impugned order.

6.1 The advocate on 20.02.2023 submitted copy of Profit & Loss account,
" balance sheet and capital account for the year 2015-16 of the Appellant.

i | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found
that in the ITR for the year 2015-16 of the Appellant, shared by the Income Tax
Department, the Appellant had provided services of Rs. 12,79,333/- and Service
Tax including cesses of Rs. 1,85,503/- was not paid by the Appellant.

9, It is the contention of the Appellant that he is a labourer and received
salary as well as from providing labours. The Appellant further contested that if
the salary income is excluded, the income from manpower supply is below
* threshold limit. On verification of profit & toss account, it is observedlthat the
Appellant has received a salary of Rs. 3,00,000/- during the year under dispute.
He has also received labour service income of Rs. 9,79,333/-. Thl.;S, | find force
in the arguments advanced by the Appellant and | hold that the Appellant is

eligible for threshold exemption benefit under Notification No. 33/2012-Service
Tax dated 20.06.2012.

10. In view of discussions and finding as above, | set aside the impugned order

and allow the appeal filed by the Appellant. _
11. iAo dl gRI g &I T8 3fUtd &1 AR IuRied die I fear Smars |

11. The app.eal filed by Appellant is disposed off as above.

pI e
/ - (R g ﬁ’fF)/(Shiv Pratap Singh)
" 3111.!__,3'?{ (3rdYer)/Commissioner (Appeals)
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By R.P.A.D.

TO, qqa.r ﬁ,

M/s. Manik Chandra Yadav, =
Ughavbhai, 18 ni same, Sosiya, A. #1fols g Ared, Uy, 18 &

Bhavnagar-364081. ATHA, WAAT, HIGAIR-364081 |
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