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Appeat No: GAPPLI COMISTP t 25M/202?

grtrr / oRDER- IN-APPEAL::

, M/s. lvlattiben Bhakabhai Dabhi, Bhavnagar (hereinafter referred to as

"Appellant") has filed the present Appeat against Order-in-Originat No.

253/SERVICE TAX/DEMAND/2022-23 dated 24.05.2022 (hereinafter referred to as

'impugned order') passed by the Assistant Commissioner, Central GST, Division,

Bhavnagar-1 (hereinafter referred to as 'adjudicating authority').

2. The facts of the.case, in brief, are that the lncome Tax Department

shared the third party information/ data based on lncome Tax Returns/ 76A5 for

the Financiat year 2015-16 of the Appettant. Letter dated 10.02.2021 was issued

by the Jurisdictional Range Superintendent requesting the Appettant to provide

information/documents viz, copies of LT. Returns, Form 26A5, Batance Sheet

(inctuding P&.L Account), VAT/ Sales Tax Returns, Annual Bank Statement,

Contracts/ Agreements entered with the persons to whom services provided etc.

for the Financial yeat 2014-15 to 2017-18 (upto June-2017). No repty received

irom the Appettant.

3. In absence of data/information, a show cause notice dated 73.03.7021

was,issued to the Appettant, demanding Service Tax and cess to the tune of Rs.

1,66,7501- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as 'the Act') atongwith interest under Section 75 of the Act. lt was also proposed

to impose penatties undbr Section 77(11(a), 75, 77(Z) and 77(1Xc) of the Act

upon the Appeltant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 1,66,750/- under Section 73(1) atong with interest under

Section 75 of the Act, imposed penatty of Rs' 1,66,750/- under Section 78 of the

Act, imposed penatty of Rs. 5,000/' each under Section 77(1\(al, 77(2) and

77(1)(c) of the Act.

5. Being aggrieved, the Appettant has preferred the present appeal on

various grounds that the impugned order passed by the Adjudicating Authority is

contrary to the provisions of [aw, facts and evidence' They have provided

services of construction of singte residentiat unit which is exempted vide 5r. No.

14(b) of exemption Not.ification No. 2512012-Service Tax dated 20.06.2012. They

have no knowtedge of law and has not submitted written submission or even

coutd not approached consultants. They have entered into the contract with

service receivers but being very otd documents, they witl submit within short

period of time. The penatty imposed under section 78 is not correct as they have

not suppiessed anything from the department. They were under reasonable

betief that the service provided by them is not liabte for Service Tax as per. Sr.

. 14(b) of Notification No' 25l2012-service Tax. lt is a fit case to invokea
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8. The Appellant has produced Form 26A5, lTR, Batance Sheet, Profit ft Loss

account in support of her ctaim of exemption under Notification No. 25/2017-

Service Tax dated 20.06.2012. The profit & toss account income is from

construction income. Materials expenses are atso shown. Form 26A5 shows no

income payment with TDS. The Appettant produced copy of construction

agreement entered into by the Appe[[ant with Mer Ashaben Maitulbhai,

Bhavnagar for construction of residential house at Ptot No. 84 in Amar 'Park

society for a consideration of Rs. 15,50,000i '. As per agreement the Appettant

. has to carry out construction of a residentiat house with materials. The said

contract was entered into by the Appettant with her customer on 05.01 .2016 and

ja, Notary, Bhavnagar. AtLthe same was duly notarized by Jaypatsinh R. Jade
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sectionSooftheActandtheyrel'iedonthedecisioninthecasedfMuttiTrake

Net Work vs. CST Dethi. lmposition of penalty under Section 77(1) and 77(21 'is

not correct. They retied. on the decision in the case of Commissioner of Central

Excise, Tirunetveti vs. Gtobat software Sotutions (P) Ltd. - 2011 924) sTR 707,

Tamit Nadu Housing Board Vs' Cottector of Centrat Excise, Madras - ELT 1994 (74)

ELTg(5c).Thedemandistimebarred.TheShowCauseNoticebasedonthe

TD5/26AS is not sustainabte and they rety in the case of Forward Resources Pvt.

Ltd. vs. commissioner of centrat Excise & service Tax, Surat - 2022-TIOL-674'

CESTAT.AHM.

6. The matter was posted for hearing on 14-02.2023' CA Rushi Upadhyay

appeared for personaI hearing and handed over additionat suPporting

,documents. He submitted that in both the cases, the appettant provided service

of construction of singte residentiat unit. The same is exempted. vide sr. No.

14(b) of Notification No. 2512012.Service Tax. Therefore, he requested to set

aside the impugned order.

7. I have carefutty gone through the case records, impugned order and

appea[ memorandum fited by the Appettant. I find that Show Cause Notice had

been issued without verifying any data or nature of services provided by the

Appettant as the same had been issued onty on the basis of data received from

the lncome Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order. lt has been hetd by the

Adjudicating Authority that the services provided by the Appettant is a taxable

service in absence of information/ docume'nts, which were neither submitted by

the Appettant nor they had fited any defense submission and not appeared for

personal hearing atso. The Appettant on the other hand in the grounds of appeat

as welt as during the course of personal hearing, stated that their service is

exempted by virtue of Entry No. 14(b) of the exemption Notification No.

25 I 2012-Service Tax dated 20.06.2012.
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these documentaly evidences ale sufficient to demonstrate that the appettafrt is

a provider of service in respect of construction of sing[e residentia[ unit carried

out on the basis of written agreement/ understanding. I am of tonsidered view

that the said activity of service provided by the AppettanL is exempt vide entry

No. 14(b) of Notification No. 2512012-Service Tax dated 20.06.2012. ln the

absence of any tiabitity towards Service Tax, question of interest and penalties

does not arise.

ln view of above, I set aside the impugned order and atlow the appeat.

orfiiffidf gRr ed o1 G e{fi-d mr frq-crr gcn-df, e$t fr fu-qr qnr f t

The appeal fited by Appettant is disposed off as above.
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To,
M/s. Mattiben Bhakabhai Dabhi,
Ptot No. 33, Madhavanand Society,
1, Chitra, Bhavnagar-364004.
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