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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
LT YT U/ WY A/ IUTYTH/ HETAH YT, FAT AT oF/ HATHRL/ TR CEAAHL, TADE / ST /AT g
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Arising out of above mentioned 0IO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
T srfrerat&uiaaTdt & 7T U4 74T /Name & Address of theAppellant&Respondent :-
M/s. Maltiben Bahakabhai Dabhi, Plot Np. 33, Madhavanand Society 1, Chitra, Bhavnagar-
364004
maﬁsr(wtﬁmﬂwﬁﬁﬁ%wﬁﬁﬁﬁ%ﬂﬁ% | s TR/ TfRreRer 3 waer srfier AT T adA %Y
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
HT ¢ Fa g ITE @WW*WW IS ¢ FHTE |, 1944 FF 4T 35B F i
(A) w 1994ﬂgm86 F sraeta mﬁmnﬁﬁg o
A B]eaj to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
(i) aeft mre ¥ty FeuTae oo UE FaTHT ardtefty i £ {6 s, %rﬁzmwz
T % 31‘# =r-§ ﬁm STt = TR 1/ Ll N
p— The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
) Delhi in all matters relating to classification and valuation.
@ 1(a mmwﬁ?ﬁ%mﬂnwﬁaﬁﬁ%ﬁm ikl ud AT ardie g i (free) i
%)%ﬁw smm’rmme uoozw‘rﬁﬁa—%a/'

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2%¢ Floor,
Bhaumali Bhawan Asa.rwa Ahmedabad 380016in case of appeals othér than as mentioned in para- 1la) above
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HIT 500/~ TG FT AU q6F THT HLAT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Centr Excnse EAB cal) Rules 2001 and shail be accompanied against one which at least should be accompanie
by a fee of 5000/-, Rs.10,000/- where amount o dutydcmand/mter st penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed m favour of Asst. Registrar
of branch of any nommated public sector bank of the place where the bcnc ol' any nominated public sector
ank of the %lace where the glt;nch of the Tribunal is s1tuated Application made Tor grant of stay shall be

accompamed y a fee of Rs. 50
B) '
arfiefir =T ® mmﬁa ﬁ?aﬁrﬁvw,lg 94 it 41T 86 CENES 9 %ﬁhmg
fAutfE T S.T,-5 & 9% wfaat # 4} o1 gt U 395 a'rtr ﬁit%ﬁﬁmﬁw i (EF'%
uF e wHvE *nnf%m aﬁ?%‘rﬁ#ﬂm%quﬁ muﬁrgr Wﬁﬂﬁrq’haﬂ?mm
0 me a1 50 Wmﬁarw owmi‘r «: 1,000/~ ¥, 5,0 0/-mi‘r
100 rﬁr %W
mgfﬁ ﬁTg amﬁ qrrmﬁ
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The apgeal under sub sectign (l] of Section 86 of the Finance Act, 1994 to the AIppellate Trlbunaj Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9({] the Service Tax Rules, 994, and Shall be
accompanied by a copy of the order a%pcaled against (one of which shall be certified C (F&. and should be
7., ccom anied bgi a fees o{ Rs ere the amount of service tax & interest demande penalty levied of
N Rs. akhs or ess 0/- where the amount of semce tax & interest demanded & penalty levied is more

\ ¥ a.n five lakhs bu not exceedmg Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
“démanded & penalty levied is more than fifty Lakhs ru ees, m the form of crossed bank draft in favour of the
' |Assistant Registrar of the bench of nommated Public Sector Bank of the place where the bench of Tribunal is
/ 'sifuated. / Application made for grant of stay shall be accompamed by a fce of Rs.500/-.
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fae wfafam, 1994 1 arr g6 i Iv-arasit (2) wd (2A) F siwha & fit vt anfter, Farw Fawardt, 1994, F faw oo 2)
TE 9 (2A) ¥ TEd [ulftd 997 S.T.-7 ¥ £ 91 371 Ud 39% #1e , FEATT IATE §[F AT AT (Ade) |, F 1T Teqrg o
mwﬁﬂaﬁﬂﬁwﬁﬁmﬁ(m%@wﬁwmﬁﬁgf ) 3R S G AETAF YT AAAT I, FAT IeT
e/ ATEHT, F AAATT FATATEFTOT FT AEA T HCA F7 (AEer 3 aver sweer £ i ot wrg & demw w4t ol ) / _
Tshag appeal under sub section éQi and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (21‘):&. (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals)\ (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the a]%peal before the Appellate Tribunal.

AT 4+, F=T e o Ud A9 ety Wi (#ee) qﬁwﬁﬂ?%m&ﬂﬁwmﬂwmﬂﬁnﬂwﬂ il
WY 35UF ¥ siada, o1 4t Ay afef{aw, 1994 #F 4T 83 %amﬁrﬁamﬁﬁaga‘%ﬂ%%,w A2 F vy afiey

grfirser # srfier FYd 70T IoUTE qFF /T T A F 10 99T (10%), 7 707 0F g , 14 e AT
fEranfaa &, #1 sy f =, asﬁmm%ﬂqﬁaw&qﬁmﬁwﬁ%éﬁmmmﬁ umg‘n
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
Under Central Excise and Service Tax, “Duty Demanded” shall include :
iv) amount determined under Section 11 D;
v) amount of erroneous Cenvat Credit taken; )
vi) amount payable under Rule 6 of the Cenvat Credit Rules o
- provided further that ch provisions of this Section shall not :ggpklg to the stay agphcatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A revision /f}i:pplicatian lies to the Under Secreta.r%‘l to the Government of India, Revision Application Unit,

Ministry of Finance, chartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section {1) of Section-35B ibid: : .
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In case of any 10ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

AIRA & Fre7 et mﬁﬁwgm%ﬁﬁﬁwﬁmﬁmwﬁﬁ%ﬁwmﬁ Fge (Rae) o i,
Gﬁm%mﬁ%grrgmh?ﬁr _ Tt g/ _ ﬁ gz

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.

Tf IeTTE 4 mw%gﬁmm%w,%ww Fr a7 Rt By mar g
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

wfm ¥ ITATEA I F %ﬁtﬁﬁﬁga%ﬁﬁzwmﬂﬁwqﬁ ﬁﬁémﬂ’i#wmﬁn{%sﬁr Bt

%qarg%%) %mﬁa% (7= 2),1998 1 ureT 109 ﬁ?mg?aﬁ AT sTgaT aaTaTfaty 97 ar /g § g
T/

Credit of any duty allowed to be utilized towards pa t of excise d final duct: der th isi

of this Act 031(' thety Rule:rmade t%élre under g\?éhsogdz?én gssedml?}? ﬂ'}le%gnmnllr}ssigfl‘érufg;p‘é&s‘}aron g’rpzl;?t?rs,l %Eg

date appointed under Sec. 109 of the Finance (No.2) Act, Ii998.

ATdEA $it & IRt a9 @ EA-8 #, 51 Y Fedra gera 4o ( ) ,2001, % Q%T g =
AU F 3 F FaAd Y STt SR | U WA % aer it &1 T & & AT
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X /A
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealcd against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a cogy of TR-6 Challan evidencing payment of prescribed fee as prescnged under Section 35-
EE of CEA, 1944, undér Major Head of Account. ;

AT F it #i argTat it St
%ﬁ%m@% maﬂ%wég‘@-@m()/-wm AT AT AT 0 TR UF 1@ w99 § ST 8 S T

1000 -/ T ST, fhaT ST
A ication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

The revision aé)%h :
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T2 T ARer H 2 ger g qUTAY & G T AL F B[ oo @ & G s wfgd s
T $t mm@m@%wﬁa%%‘?@%mﬁ@mmm&l/mg?:isiq
if the order covers various umbers of order- in Original, fee for each 0.1,0. should be paid in_the aforesai
manner, notwithstanding the fact that the one appeal to' the Appellant Tribunal or the one application to the
Cenht.ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
eacn. .

Weﬁ@gﬁm&sﬁ%glws,%W—I%W%mﬁw@waﬁwﬁaﬁwﬁm 6.50 T FT
n or O.

One copy of applicatio .0. as the case may be, and the order of the adjudicatjnglaumority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. .

Ig et g?_g_ gmmm' areE, ey @i adtmaw yEuE F o, aftendt Ganfr faeme
www.cbec.gov.in |

For the elaborate, detated anc{ latest {JrOViSiOI}S relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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:: e 3meer / ORDER-IN-APPEAL ::

M/s. Maltiben Bhakabhai Dabhi, Bhavnagar (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
253/SERVICE TAX/DEMAND/2022-23 dated 24.05.2022 (hereinafter referred to as
‘imbugned order’) passed by the Assistant Commissioner, Central GST, Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 10.02.2021 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
informatic‘an/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-'2017). No reply received

1

from the Appellant.

3 In absence of data/information, a show cause notice dated 23.03.2021
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,66,750/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,66,750/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 1,66,750/- under Section 78 of rthe
~ Act, imposed peﬁalty of Rs. 5,000/— each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act. ¥

5 Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the impugned order passed by the Adjudicating Authority is
contrary to the provisions of law, facts and evidence. They have provided
services of construction of single residential unit which is exempted vide Sr. No.
14(b) of exemption Notification No. 25/2012-5ervice Tax dated 20.06.2012. They
have no knowtedge of law and has not submitted written submission or even
could not approached consultants. They have entered into the contract with
service receivers but being very old documents, they will submit within short
period of time. The penalty imposed under Section 78 is not correct as they have

not supp;'essed anything from the department. They were under reasonable

belief that the service provided by them is not liable for Service Tax as per. 5r.
e s
":‘T'\j;:_‘ j N‘:iiréhﬂi,e\.

; ‘\

14(b) of Notification No. 25/2012-Service Tax. It is a fit case to invoke
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section 80 of the Act and they reljed on the decision in Fhe case of Multi Trake
Net Work Vs. CST Delhi. Imposition of penalty under Section 77(1) and 77(2) is
not correct. They relied on the decision in the case of Commissioner of Central
Excise, Tirunelveli Vs. Global Software Solutions (P) Ltd. - 2011 924) STR 707,
Tamil Nadu Housing Board Vs. Collector of Central Excise, Madras - ELT 1994 (74)
ELT 9 (SC). The demand is time barred. The Show Cause Notice based on the
TDS/26AS is not sustainable and they rely in the case of Forward Resources Pvt.
Ltd. Vs. Commissioner of Central Excise & Service Tax, Surat - 2022-TIOL-624-
CESTAT-AHM.

6. The matter was posted for hearing on 14.02.2023. CA Rushi Upadhyay
appeared for pers;)nal hearing and handed over additional supporting
" documents. He submitted that in both the cases, the appellant provided service
of construction of single residential unit. The same is exempted vide 5r. No.
14(b) of Notification No. 25/2012-Service Tax. Therefore, he requested to set

aside the impugned order.

- | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirrﬁed the
demand of Service Tax vide impugned order. It has been held by the
Adjudicating Authority that the services provided by the Appellant is a taxable
service in absence of information/ documents, which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for
J personal hearing also. The Appellant on the other hand in the grounds of appeal
as well as during the course of personal hearing, stated that their service is
exempted by virtue of Entry No. 14(b) of the exemption Notification No.
25/2012-Service Tax dated 20.06.2012.

8. The Appellant has produced Form 26AS, ITR, Balance Sheet, Profit & Loss
account in support of her claim of exemption under Notification No. 25/2012-
Service Tax dated 20.06.2012. The profit & loss account income is from
construction income. Materials expenses are also shown. Form 26AS shows no
income payment with TDS. The Appellant produced copy of construction
agreement entered into by the Appellant with Mer Ashaben Maitulbhai,
Bhavnagar for cr:)nstruction of residential house at Plot No. 84 in Amar Park
society for a consideration of Rs. 15,50,000/-. As per agreement the Appellant
“has to carry out construction of a residential house with materials. The said
contract was entered into by the Appellant with her customer on 05.01.2016 and

the same was duly notarized by _Jaypalsinh R. Jadeja, Notary, Bhavnagar. All

ﬁ‘h Page 4 of 5
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these documentary evidences are sufficient to demonstrate that the appellant is
a provider of service in respect of construction of single residential unit carried
out on the basis of written agreement/ understanding. | am of considered view
lthat the said activity of service provided by the Appellant' is exempt vide entry
No. 14(b) of Notification No. 25/2012-Service Tax dated 20.06.2012. In the
absence of any liability towards Service Tax, question of interest and penalties

does not arise.

9. In view of above, | set aside the impugned order and allow the appeal.

10.  3rdficrebal GRT el o1 713 3dict 1 FUeRT SwRied e I febar SmaT & |
10. The appeal filed by Appellant is dlsposed off as above.

garfaa / Attested
A on

Qlﬂ%‘ (R vaa RAg)/ (gfﬂv Pratap Singh),

- ——T ,lw S ?N‘HA HgFd (3rdYer)/Commissioner (Appeals)

=+ T Ty oar = TSRS

By R.P.ADL . .. .o i.ot

olc

To, Jar A,

M/s. Maltiben Bhakabhai Dabhi, L
Plot No. 33, Madhavanand Society, A AT HrETHTg ST, Tle

1, Chitra, Bhavnagar-364004. TE&AT: 33, AltEe @HE, 1,
| fRar, #EeR- 364004 |

gfaferfa ;- ‘
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2) FA, 9] T Yl W UT deqrd 379G Yoh, HETIR AT,
HGeTIR I HTEeTSH HRAAE! 8l

3) U ITFA, IEG UG HAT T Td FeRld 3cqG Yok, HATIR FI IARIH
HRAERE el

4) WETH HIYFA, TE UG AT T TG Foad 301G Yob AUSH, HIEAIR-1 F
ITaRAF FHIAATE! 8|
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