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* - ’ . Appeal No: GAPPL/COM/STP/1370/2022

" M/s. Gitaben Ashwinbhai Vegad, Bhavnagar (hereinafter referred to as
“Appellant”) has filed the present against single Order:in-Original No. 01, 02 &
03/2021-22 dated 79.03.2022 (heremafter referred to as ‘impugned order’ )passed -
by the. Supenntendent CGST Range-1, Central GST Division-1, Bhavnagar
(heremafter referred to as ‘adjudicating authorlty ): - ‘

2. The facts of the case, in brief, are that on the bas1s of departmental audit, |
proceedings were initiated against M/s. Chandroday Cable Network, Bhavnagar
(hereinafter referred to as “M/s. Chandroday”) for evasion of service tax under

the- __category of “Cable Operators Services”. Proceedings were also initiated
against sub- cable operators of M/s. Chandroday, including the Appellant, for non-
payment of service tax by wrongly claiming benefit of value-based exemption
under Notiﬁcation No. 06/ 2005-ST dated 01.03.2005, despite providing services
under other’s brand name. These proceedmgs resulted in issuance of Show Cause
Notices dated 16.04.2015, 16.03.2016 and dated 13.10. 2017 for the period from

| Apnl -2013 to March-2014,  April-2014 to March- 2015 and Apnl-2015 to June-2017
. o to the Appellant proposing demand of service tax of Rs.‘3,67,505/- including
_-'Education Cess and S.H. Education Cess along with interest and lmpos1tion of
| penalty under Sections 76, 77(1 )(a), 77(2) and 77(1)(c) of the Finance Act, 1994
(hereinafter referred to as “the Act”). |

3. The Ad]udlcating Authonty vide the lrnpugned order confirmed Service Tax
demand of Rs. 7,10,190/- under Section 73(1) along with interest under Section

75 of the Act, u'nposed penalty not exceedlng Rs. 7,10,190/- under Section 76 and
:penalty of Rs. 10,000/ each under Sectlon 77(1)(a), 77(2) and 77(1)(c) of the of
the Act.

4, Being aggrleved the Appellant preferred present appeal contendlng, mter-
alia, as under:
(i) The impugned order is not correct as it has been passed wrthout makmg legal
interpretation of provisions of the Act. They was providing services as “Cable
- Operator" in relation to transmission of waives through electromcally system
independently and they have not provided taxable service by using the
| symbol/ brand name. of “Chandroday”. Their taxable value had not exceeded
the threshold limit of Rs. Ten Lakh in any-of the financial year for the period
under reference, they are entitled to avail benefit of Notification No.
|06/2005-ST dated 01.03.2005.
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(ii) The department has failed to establish as to how the Appellant has provided ~
the taXablé.' service by using other’s brand name. In a similar case of Shri .
Chiragbhai Andhariya, the Commissioner (Appeals), Rajkot vide OIA No. BHV-
EXCUS-000-019-2021-22 dated 01.04.2022 has clearly held that the Appellant *
is liable to avail the benefit of Notification No. 6/2005-ST dated 01 .03.2005.

(iii) The assessable .value considered for issue of Show Cause Notices has been
determined' on assumption presumptioh ground. They rely on case taw as
reported at 2009 (14) STR 511 (Tri.-Del.) and 2018 (18) GSTL 152 (AAR-GST).

5. The personal hearing in ‘the matter was given to the Appellant on -

09.11.2022, 29.11.2022, 29.12.2022 and 23/24/25.01 2023 but no one appeared

for the same. _ : | |

6. I have carefully gone through the facts of the case, the impugned order,

the Appeal Memoranddms and oral as well as written submissions \made_ by the

Appellants. | find that the edjudicating authority has confirmed the demand

primarily on the ground that the Appellant as sub-cable operators have provided .

services under the Brand name of “M/s. Chandroray” and hence value- based

exemption under Notification No. 06/2005-ST dated 01.03.2005 as amended is not
"available to them. '
7. | find that the then Commissioner (Appeals) vide Order-In-Appeal No. 61 to
64/2013(BVR)SKS/Commr.(A)/Ahd dated 03:05.2013, in an identical 'iésue, has
dismissed the appeal filed by the department observmg as under:-

“The contentions of the department is that the respondents had used the _
brand name of their respective MSO in transmitting the signals. In this
regard | find that the signals which the respondent had re-trahsmitted'
were of' different distributors which were transmitted by the respective
MSO to them. | am of the considered opinion that _these signats do not bear
any brand name and sty,le of the MSO. At the most it can be said that the
signals afe in the name and style of distributors of that film or programme. .

| Therefore, contention of the department that the services provided by the
respondents were with the brand name of their respective MSO is not
acceptable. Therefore, appeals filed by the department for denying the
benefit of fhe exemption under notification no. 6/2005- ST dated
01.03.2005 as amended and for imposing penalty under Sectron 76,77 &
and 78 of the Finance Act, 1994 does not succeed ”

Thus, the Commissioner (Appeals), vide above Order-ln-Appeal has categorlcally
held that the respondent sub-cable operators, were eligible for valye-based-.
- exemption under Notification No. 6/2005-ST dated 01.03.2005, as amended by
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~ Notification No. 33/ 2012-5 T. dated 20.06: 2012 The appeal filed by the revenue
against above Order-In- Appeal have been dismissed by the Hon’ble Tribunal vide
Order No. A/11410-11506/2016' dated 02.11.2016 considering the low revenue
involved therein. '
7.1 lalso find that the then Commissroner (Appeals) vide Order-In-Original No.
BHV EXCUS-APP-000-019-2021 -22 dated 01.04.2022 has already decided the
matter in favour of Shri Chlrag Harendrabhai Andhariya for the period April-2014
to March-2015, by allowing the benefit of Notification No. 06/2015-S.T. dated
01.03.2005, as amended Accordingly, following the fmdmgs recorded in Order-
In-Appeal dated 03.05.2013 as well as Order-In- Appeal dated 01.04.2022, | hold
that services provided by the Appellant cannot be considered as provided under
other’s brand name, and hence, the benefit of value based exemption under
Notrfrcatron No 6/2005-ST dated 01.03.2005, as amended vide Notlflcatmn No.
33/2012-5ervice Tax dated 20.06.2012, is available to the Appellant. -
8.  In view of above discussmns and findings, | allow the benefit of threshold
limit as prescribed under Notification No. 6/2005-Service Tax dated 01.03.2005,
‘as amended vide Notification No. 33/2012-Service Tax dated 20.06.2012, to the
_ Appellant sub]ect to the conditions prescribed therein. '
9.- . ldirect the AdJudlcating Authorlty to calculate and convey the Service Tax
' liabtlity of Appellant after ailowing benefit of the Notification as mentloned in
Para 8 supra within 30 days of receipt of this order. | also direct the Ad]udtcatmg
Authority to keep in mind the provisions of Para 2(viii) of the Notification No.
33/2012-Service Tax dated 20.06.2012 while calculating the Service Tax liability
of the Appellants.

10. Further, | uphold the impugned order for levy of interest on Service Tax
- upon the Appellant if she is liable to pay Service Tax as discussed in para 8&9

above. 1 uphold penalt1es under Section 76, Section 77(2), Section 77(1)(a) and

Section 77(1)(c) of the Act on the Appellant, in case the taxable value is more
“than threshold limit. -
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11. The appeal filed by the Appellant is d1sposed off as above :
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