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_ / ORDERCN:APPEAL ::
M/s. Adwebsoft, Bhavnagar (_hereina_fter_ referred to as “Appellant”) has
filed the present Appeal against Order-in-Original No. 722/Service

Tax/DEMAND/2021-22 dated 22.03.2022 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Bhavnagar-1

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that on the basis of data/ details
| provided by the Income Tax Department containing various persons i.e. Income
Tax Assessee, who declared in their income Tax Returns for fmancial year 2014-
15, 2015-16 & 2016-17 to have earned income by providing services classified
under various: service sectors, it was found that the Appellant has not obtained
Se_rvice Tax registration under the Finance Act, 1994 (here'inafter referred to as
‘the Act’). The Income Tax Department had also provided data of Form 26AS
showing details of total amount paid/ credited under Section 194C, 194H, 194l &
194J of the Income Tax Act, 1961 in respect of various persons which depicted
that such persons had earned income from ptoviding services. The Jurisdictional
Range Superintendent issued letter dated 15.07.2020 to the Appellant calling for
information/ documents for the financial year 2014-15, 2015-16, 2016-17 &
2017-18 (upto June -2017). No reply was received from the Appellant.

3. In absence of any information, the Show Cause Notice dated 25.08.2020
proposing to demand Service Tax of Rs. 7,79,998/- including all cesses under
Section 73(1) of 'thel Act, interest under Section 75 and penalty under Section
77(1)(a), 77(2), 77(1)(c) and Section 78 of the Act by invoking extended period.
The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. 7,79,998/- under Section 73(1) with interest under Section 75 and
imposed penalties of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1){(c)
of the Act. The penalty of Rs 7,79,998/- was also imposed upon the Appellant
under Sect1on 78 of the Act.

4. Being aggrieved, the Appellant has preferred the present appeal on
ground that. they are engaged in providing services in or in relation to software
~ development and providing this work/service facility to a person/party out side
the territory of India..They had regularly filed income tax returns which had
been asséssed by proper officer. Their services has no nexus with the provisions
of the Act. The adjudicating authority erred in confirming the Service Tax since
they are engaged in either exportation of taxable goods whlch also includes such
technology develop by the concerned party/ person 51tuated within the court of
India. The Service Tax is not required to be paid by them since they were
engaged in exportation of services and thus the impugned order is not correct,

e erandlegal. W y
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41 They have clearly established that the exportation of information
,technology has been dealt with outside the territory of India by issuing export
invoices to various foreign parties and hence théy are not liable to pay the
Service Tax. They relied upon the decision in the case of Megma Design
Automoation (1) Pvt. Ltd. Vs. Commissioner of Service Tax, Bangalore reported
as 2015 (40) STR 800 (Tri.-Bang.), Ness Technologies (l) Pvt. Ltd. Vs.
Commissioner of Service Tax Division-V, Mumbai - 2016 (41) STR 984 (Tri.-
" Mumbai), Alliance Global Services IT India (P) Ltd. Vs. CCE' & Service Tax
Hyderabad-IV - 2016 (44) STR 113 (Tri.-Hyd.), Commissioner of Service Tax,
Chennai-lll Vs. Scionspire Consulting Services (1) P. Ltd. - 2017 {47) STR 188 (Tri.-
Chennai), Mercedes Benz Research & Development India Pvt. Ltd. Vs .
Commissioner of C.T. Bengaluru East - 2021 (51) GSTL 391 (Tri.-Bang.). Lastly,
they prayed to set aside the impugned order. | '

5. Personal heari.ng'in the matter was held on 01.02.2023. Shri N. K. Maru,
>U. H. Qureshi, consultants and Shri H. V. Gohil, Partner of the Appellant
appeared for personal hearing and submitted additional written submission.
They submitted that the Appellant did not receive ahy letter, notice for personal
hearing, Show Cause Notice or the order. The Order-ln-Original was handed over
to them much later by 'personally célling them over phone to' CGST office. They ‘
submitted that the entire income .pertains to export of software. They have
enclosed export invoices, ITR, Balance Sheet, Profit & Loss account etc. with the
appeal. They submitted that their export income is not liable to Service Tax and

requested to set aside the impugned order improperly issued. '

5.1 In the additional written submission, they havé reiterated the grounds of
;ippeals.
6. | have carefully gone through the case records, impugned order and
_ appeal memdrandum fited by the Appeliant. The issue to be decided in the case
on hand is that whether the Appellént is liable to pay service tax on activity
carried out by them or not. The Adjudicating Authority has issued ex-parte order
in absence of data/ documents and the Appellant on the other hand stated that
they have not received any letter, Show Cause Notice or Order-In-Original but -
they came to know about the issue over phone call from CGST office. |

7. The Appellant in the written submission, grounds of appeal and during the
course of pérsonal hearing stated that they are engaged in providing services
related to Information Technology -Software develbpment related services for
their customers outside India. On verification of Form 26AS submitted by the
Appellant for the year 2014-15 to 2017-18, it is clear that they have réceived
0 % come of Rs. 1,18,322/- and Rs. 52,900/- during the year 2014-15 & 2016 17,
(espectively. S, they have received very meagre income from 1ndlgenous
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customers. They have alsq.submitted copies af4nvoices from 2014-15 to 2016-17
wherein they have provided services to various customers viz. Odesk Corp, US,
UBN Software Solutions Pvt. Ltd., BokaMera AB, Sweden, MGI Solitions, USA,
ATL Systems, UK, Han Technologies, WestausCom, Australia etc. In all these
invoices the amount charged in either dollars or in pound from their customers.
The Appellant have submitted the copies of FIRC certificates of inward
refnit;ance issued by Axis Bank wherein remittance amount has been mentioned
in US Dollars or Pounds as well as in 'lndiqh Rupees during the period 2014-15 to
2017-15 and the name of remitter as well as Appellant has also been mentioned
which tailies w1th the name of the customers as mentioned above. They have

- also submitted the copies of account statement issued by Axis Bank wherein they
have received income through NEFT or paypal.

8. It is clear from the records submitted that the services provided by the
Appellant is classifiable under the category of “Export Services”. The Appellant
is lc_:cat'ed in India and the service recipients are outside of India. Fu'rther, the
services provided by the Appellant are not specified in the negative list as per
Section 66D of the Act. The services have also been provided outside India. and
the payment received by the Appellant is in convertible foreign exchange.
Therefore, | find that the activity of the Appellant falls within the four corners

~of the Rule 6A of the Service Tax Rules, 1994 (hereinafter referred to as ‘the

i Rules’). On going through the case records and submissions made by the
Appellant, | have no doubt that the Appellant is providing export services
satisfying the provisions of the Place of Provision of Services Rules, 2012 notified
vide Notification No. 28/2012-Service Tax dated _20.06.201 2, as amended.

9. The place of provision of service has been defined under Place of
Provision of Services Rules, 2012 (Notification No. 28/2012-Service Tax dated
20.06.2012) which reads as under:

"3. Place of provision generally.- The piace of provision of a service shall be the tocation
of the recipient of service:"”

The provisions of Rule 6A of the Rules are re-produced below for reference:
“6A. Export of services.-

(1) The prowsron of any service provided or agreed to be provided shall be treated
as export of service when,-

(a) the provider of service is located in the taxable territory,
(b) the recipient of service is located outside India,
- (c) the service is not a service specffied in the section 66D of the Act
(d) the place of provision of the service Is outside India, |

(e} the payment for such service has been recerved by the prowder of service in
convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely establishments of

distinct person in accordance with item (| Vanatmn 3 of clause (44) of

*
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section 65B of the Act ‘
2 .."

&

On the basis of documents submitted by the Appellant, it is clear that the -~

provider of service i.e. the Appell_ént is located in the taxable territory and the
recipients of service are located outside india. Further, the service is not -
specified in the Section 66D of the Act. The place of provision of the service is
outside India in terms of Rule 3 of the Place of Provision of Services Rules, 2012.
The payment has been received in convertible foreign exchange and the same
was remitted to Ahpellant’s bank account in equivalent convertible Indian
Rupees. On verification of sample copies of invoices submitted by the Appellant,

it is clear that they had issued the invoices having amount either in US Dollar or

GB Pound. As all these ingredients are satisfied, the service provided by the
Appellant is nothing but export of service. Therefore, the services provided by
the Appellant are not liable to Service Tax

¢

10. The services provided within India during the year 2014-15 & 2016-17 are |
below Rs. 10 Lakh which is covered under threshold limit of Rs. 10 Lakh as
envisaged under Notification No. 33/2012-Service Tax dated 20.06.2012 and
thus, they are not liable to pay Service Tax on the income earned from Indian
customers as well. However, | am of the considered view that the-Appellant was
liable to obtain Service Tax registration and to file statutory returns, which they
failed to do. Therefore, | find that they are hable for penalty under Sectton
77(1)(a) and Section 77(2) of the Act. Since the service tax is not leviable on the
activities carried out by the Appellant, the question of levy of interest and
penalty under Section 78 of the Act is not warranted.

11.  In view of discyssions and finding, | set aside the impugned order, except
for upholding the penalty under Section 77(1)(a) and 77(2) as mentioned at para

10 supra. However, in view of the facts and circumstances of the case, | reduce

the penalty from Rs. 5,000/- to Rs. 1,000/- under each of these sections.
12. mmﬁ.ﬁﬁmmmmaﬂ%ﬁﬁﬁmm% |

12.  The appeal filed by Appellant is chsposed off as above.
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M/s. ADWEBSOFT, C-4495, Shantinagar-
1, Kalvibid, Bhavnagar-364 002.
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