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AN , ' : Appeal No: GAPPL/COM/STP/1683/2022

:: ard¥ei’ atdwr / ORDERTNCAPPEAL ;;

e SR REMIADE oA PO~ ST ORI =TIt
Surendranagar. (hereinafter referred to as “Appellant”) has filed the present
Appeal against Order-in-Original No. 121/ 2021-22 dated 29.03.2022 (hereinafter
referred to as ‘impugned-order’) passed by the Assistant Commissioner, Central
GST Division, S_urendranagar' (hereinafter referred to as a_d;udrcatmg
authority’). _
2. The facts of the case, in brief, are that on the basis of data/ details
provided by the Income Tax Department, various Income Tax Assessee, who
declared in their Income Tax Returns for financial year 2015-16 & 2016-17 were
found to have earned income by providing services classified under various
service sectors. The Income Tax Department had also provided data of Form
| 26AS showing details of total amount paid/ credited under Section 194C, 194H,
1941 & 194J of the Income Tax Act, 1961 in respect of various persons which
. depicted that such persons had earned income from providing services. The said
data also contained the details of the Appellant who had not obtained Service
‘Tax Registration under the Finance Act, 1994 (hereinafter referred to as ‘the
Act’). The Jurisdictional Superintendent issued letters dated 24.09.2020 and
- - dated 08.12.2020 to the Appellant calling for the information/ documents for
' ;;';H,,,nﬁm financial year 2015-16 & 2016-17. No reply was received from the Appellant
3. In absence of data/ 1nformation, a Show Cause ‘Notice dated 22.12.2020
propasing to demand Service Tax of Rs. 14,99,392/- including all cesses under
Section 73(1) of the Act by invoking extended period alongwith interest under
Section 75 of the Act from the Appellant. It was also proposed to impose penalty
under Section 77(.l)(a), 77(2), 77 (1)(c) and Section 78 of the Act.
’ 4, The adjudicating authority vide the _1mpugned order ex-parte confirmed
| Service Tax demand of Rs. 14,99,392/- under Section 73(1) by invoking extended
period of 5 years along with interest under Section 75 of the Act. The
ad]udlcatmg authority imposed penalttes of Rs. 10,000/- each under Section
- 77(1)(c) and Section 77(2) of the Act. The penalty of Rs. 14,99,392/- was also
imposed upon the Appellant under Section 78 of the Act.
5. Being aggrieved, the A_ppellant has preferred the present appeal on
yarious grounds as stated below: ' ,
(i)  The Adjudicating Authority has erred in confirming the demand of Service
Tax alongwith interest and penalties though the activity carried out by them is
covered under negative list under Section 66D(p) of the Act since he owns truck
and is engaged in the activity of transportation of goods by road and earning
| 'tran:';portation income as a truck owner/ operator. As per definition of Goods
ansport Agency, the transportation of goods is not subject to Service Tax but
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service in relation to transportation of 'goods is subject to Service Tax and

issuance of consignment note is mandatory condition and they relied on the -

definition of consignment note as per Rule 4B of the Service Tax Rules, 1994. To
become a goods transport agency, issue of consignment note is mandatory
condition. They have not issued any consignment note by whatever name called

and thus the conditions to become a Goods Transport Agency is not satisfied in

their goods and hence they ar_é not a Goods Transport Agency. They are

individual truck owner as can be seen from fixed assets schedule to audited .

financial statement. They also submitted copy of Regiﬁtration Certificate of
vehicles owned by him. Further as per clause 10(a) of the Form 3CD of Tax Audit
Report, the Appellant is transporte.r and not Goods Transport Agency. They also
relied on budget speech of Finance Minister at the time of introduction of

Finance Bill, 2004 wherein the Finance Minister clarified that there is no

intention to levy Service Tax on truck owners or truck operators. Thus, they are
not subjecf to Service Tax. They relied on the decisions in the case of
Laxminarayah Mining Co. Vs. Commissioner of Service Tax, Bangalore - 2009 (16)
JSTR 691, Karnataka High Court decision - ?012 (26) STR_ 517, Supreme Court
decision reported at 2018 (11) GSTL 25 (SC), Karnataka High Court decision -
2018 (19) GSTL 483 (Kar.), CESTAT Bangalore decision - 2019 (27) GSTL 745 (Tri.-
Bang.), Commissioner of Centra_l' Excise, Guntur Vs. Kanaka Durga Agro Oil

Products Pvt. Ltd. - 2009 (15) STR 399 (Tri.-Bang.), Shreenath Mhaskoba Sakhar -
Karkhana Ltd Vs. Commissioner of Central Exc15e, Pune-Ill - 2017 (3) GSTL 169
Wﬁ&b

E URRE S

(Tri.-Mumbai), Commissioner of Central Excise and Service Tax, Aurangabad Vs.
Jainkumar Fulchand Ajmera - 2017 (48) STR 52 (Tri.-Mumbai). The Adjudicating
Authority while passing impugned order, ignored the Order-in-Original No. BHV-
EXCUS-000-ADC-VM-017-2021-22 dated 15.02.2022 wherein it is categorically
held that “truck owners are not liable‘ to pay Service Tax on the service of
transport of goods when such services are provided by themselves and not in the
capacity of GTA.

(i)  The demand of service tax is time bj&lrred as the same has been served
beyond a normal period of thirty months in terms of provisions of Section 73{1)
of the Act and there was no fraud or collusion or wilful mis-statement or
suppression of acts, or contraventi'on of any of the provisions of the Act or of the

Rules made thereunder with an intent to evade payment of service tax. The -
Show Cause Notice is based on income tax data/returns, which was filed on

30.08.2016 and the Show Cause Notice is issued on 22.12.2020 i.e. after 4 years
from the date of such return. The data was-available with the department from

the concerned year in which return is filed and figures are taken from. Income

Tax Return without any variation, thus there cannot be any fraud, collusion or '
wilful misstatement as the I. T. return was available for verification. They rely
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™ on dec15|on of Hon’ble CESIAT Allahabad Bench in Tax Appeal No. 70707 of 2018

(DB) l.l'l case 2«{ dﬂfs fgppu Crane Service, Apex Electricals (P) Ltd. Vs. UOI - 1992
(61) ELT 413 (Guj.), Pahwa Chemicals P. Ltd. Vs. CCE, Dethi - 2005 (189) ELT 257
(5.C.), CCE Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (5C), NRC Ltd.
Vs. CCE, Thane-l - 2007 (5) STR 308 (Tri.-Mum), Cosmic Dye Chemical Vs.
Col_lector of C.Ex., Bombay - 1995 (75) ELT 721 (5C), Board Circular No. 5/92-
CX.4 dated 13.10.1992 reiterated in Circular No. 1053/02/2017-CX dated
10.03.2017, Vir Teja Roadlinés_ Vs. Commissioner of C.Ex., Ahmedabad - 2012
(27) S.T.R. 290 (Tri. -Ahmd. ). They denied the ‘charges of suppression and the

demand is barred by limitation and requested to drop the demand.

(iii)  As per show cause notice, the Appellant received income from prowdmg
services classified under Section 194C, 194H, 194i and 194J of the Income Tax
Act. These section of Income Tax Act are meant for providing deduction of tax at
source on certain payment and not for classifying services. Show Cause Notice
has assumed gross receipts as value of taxable services liable to service tax

| without cogent material, The Show Cause Notice is issued based on assumption

and presumption and no demand can be confirmed based on such Show Cause
Notice and requested to drop the demand. They rely on Indo Nippon Chemicals
Co. Ltd. Vs. Commissioner of C.Ex. Vadodara - 2009 (16) -S.T.R. 639 (Tri.-
Ahmd ), Creative Travel Pvt. Ltd. V. "CCE - 2016(41) S.T.R. 134 (Tri.-Del.),
tssioner- of Service Tax Ahmedabad Vs Purni- Ads. Pvt. Ltd. - 2010 (19}
S.T.R. 242 (Tri.-Ahmd.), Canny Detective & Secunty Services Vs. Commr. Of
C.Ex. Ahmedabad - 2010 (20) 5.T.R. 695 (Tn - Ahmd.).’

{v) No fresh proceedings can be initiated after introduction of GST as per the
prows;ons of Section 174 (2)(e) of the CGST Act, 2017. Confirming demand based
on Show Cause Notice which is lssued in violation of Board Circular No.
1053/2/2017-CX. Dated 10.03.2017, is not legal and proper. The Show Cause
Notice is not legal 'or' proper and no demand can be confirmed being not
sustainable. The penalties imposed under various sections are confirmed without
making justification/discussion in the Shovw Cause Notice or Order-In-Original -
which is m violation of Board Circular dated 10.03.2017 supra. Thus the
impugned order confirming d_emand, interest and penalties is liable to be
dropped.’ '

6.  Personal hearing in the matter was held on 25.01.2023. CA Shri Keyur P
Radia appeared for personal -hearing and reiterated the submissions in the
appeal. He submitted that the appellant is a transporter having own trucks_ who

~is not issuihg consignment notes and is not a Goods Transport Agency. He drew

attention to ITR, Profit & Loss account, Registration Certificate book in this
2 ard and requested to set aside the Order-ln Original.
| have carefully gone through the case records, Show Cause Notice,
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impugned order and appeal memorandum filed by the Appellant. The limited
issue to be decided in the case on hand is that whether the Appellant is liableto --
pay semce on the activity carried out by them or not.

8. | find that as per Form No. 3CD, column No. 10(a), the nature of business
of the Appellant is Transporter. It is the contention of the Appellant that they
are not Goods Transport Agency since they have transported the goods in the
trucks oWned by them without issuing any consignmént_ notes. For fulfilling one | -
of the condition for Goods Transport Agency, the issuance of consignment notes,
for whatever name it is called, is mandatory. They also produced copies of truck
registration certificates. On verification of the annual audit report, | find that
the Abpellant has reflected the trucks in its secured loan account and has also
reflected depreciation in the fixed asset account under Plant Machinefy head.
from this evidence oo records, | find that claim of the Appellant as truck owner
is correct. The' Appellant further submitted that the income from. the

-

transportation of goods by road is not subject to Service Tax as they have earned
this income as on owner of vehicles for transportation of the goods by road.

"8.1 It is the contention of the Appellant that they have not issued any @
consignment note and they are not Goods Transport Agency and not covered '
under the definition of Goods Transport Agency as provided under Section
65B(26) of the Act and hence not liable to Service Tax. As per the definition of
Goods Transport Agency, it is apparently clear that to qualify the activity under
the category of Goods Transport Agency, it should satisfy two COI‘IdltIOI‘IS, VIZ {1)

a person should provide service in relation to transport of goods by road and wﬂ o
he should issue consignment note. It is also clear that issue of consignment note
has been stipulated as a mandatory ingredients. to qualify the Appéllant’s
activity under Goods Transport Agency. -The consignment note can be any form
having truck number, amount and load. In other words, the consignment note
may not necessarily.be in any format, but the documents accompanying the . '
goods identifying the consignor and consignee, route of consignment enable to

' construe what a consignment note is. | find that the Appellant has categorically
admitted that they have not issued any consignment note and hence Appellant is
not covered under definition of Goods Transport Agency. |
8.2 It is the contention of the Appellant that their service is exempt under ..
the provisions of Section 66D(p) of the Act which is as under:

“(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportatron agency,or
(B) a courier agency;”

- From the above, I inferred that the negative list excludes the services by way of |
transportation of goods by road except by a Goods Transport Agency or a courier
agency. Thus, it.can be said that the intention of the law is to tax only the
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'::.ﬁérvices of Goods Transpast-Agency and not the services by way of transportation

w)
L

of goods by road. Since the appellant is a truck owner and not a Goods Transport
Agency, therefore, they are not liable to pay Service Tax on the income earned
by transportation of goods by road. '

9. In v1ew of discussion and findings, | set aside the 1mpugned order and
allow the appeat filed by the Appellant

10. mmﬁﬁﬁmmﬁmmaﬂ%ﬁmw%l
10. The appeal filed by Appellant is disposed off as above.
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