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sopea No: GAPPL/COM/STP/2561/2022

- M/s. Ranyabanu Afzalkhan Pathan,. C/o Arsh. Plg;a Hotel Rajula
(hereinafter referred to as “Appellant”) has filed the present Appeal against
o Order-ln-Original No. 246/ACINISIBVR-3/22 .23 dated 14.07.2022 (hereinafter
referred to as.‘impugned order’) passed by the Assistant Commissjoner, Central
GST Division-3, Bhavnagar (hereinafter referred to as 'adjudicating authonty ).

. 2..  The facts of the case, in brief, are that the Income Tax Department
shared the third party informatjon/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15, 2015-16 & 2016- 17 of the Appellant. A letter dated
22.07.2020 was issued by the Jurisdictional Range Supetintendent requestmg the
Appellant to provide information/documents for the Financial year 2014-15

: 2015 16, 2016- 17 & 2017-18 {(upto June- 2017) The. said letter was also sent
through email to the Appellant, hdwever, no reply was recewed from the

Appellant

3. In abserice of data/information, a show cause notice dated 27.08.2020
was issued to the Appeillant demanding Service Tax and cess to the tune of Rs.
5,28, 845/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith. interest under Section 75 of the Act. It was also proposed

o to lmpose penalties under Sectlon 77(1)¢a), 78, 77(2) and 77(1)(c) of the Act

o the Appellant. -

' 4. . The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 5,28,845/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 5,28,845/- under Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a) and

® 77(2) of the Act.

| 5. " Being aggrieved, the Appellant has preferred the present appeal on
grounds that the Adjudicating Authority erred in confirming the demand without
specifying the relevant category of the services, though the income tax returns,
Wthh is the basis of Show Cause Notice, specnfies the category. The Show Cause
Notice without: specifylng the category is bad in law. The Adjudicating Authority
erred in conflrmlng the demand, interest and penaltles without considering the
fact that the Appetlant is engaged in the services of hotel industry and the room
rent is much below Rs. -1,000/- and at the relevant time no Service Tax was
payable on the room rent below Rs. 1,000/- and hence the demand conﬁrmed is

bad in law

6. The matter was posted for hearing on 14.02. 2023. Advocate Shri Paresh
Sheth appeared for personal hearing and submitted that the appellant is running
gmall hotel with daily rent less than Rs. 1000/-. The same is exempted under

- _ @/ Page 3 of 5




' Appeal No: GAPPLJ' COM/STP/256] 12022

Sr. No. 18 of the ‘Notification No. 25/2012-5ervice Tax. As the Appellant did not
get opportunity to represent his case before Adjudicating Authority, hg »
‘requested to remand the case to the Adjudicating Authotity for decision after
proper verification. - - k

7. I have carefully gone thrdugh the case recprds, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had .
been issued without verifying any data or nature of services provided by the
Appellant as the same had been. issued only on the basis of data received from
the income Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the .
Appellant is liab!e to Service Tax on the income received by him or otherwise.
On going through the .impugned order, it has been held by the Adjudic‘a_ting
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. The Appellant on the other hand in the groudnds of appeal
as weli_ as during the course of personal hearing, stated that their service is
exempted by virtue of Entry No. 18 of the exemption Notification No. 25/2012- -
Service Tax dated 20.06.2012.

11.  The Appellant has not produced sufficient evidence in support of his claim
that his service is exempted by virtue of Entry No. 18 of ‘the  exemptibn ¥
Notification No. 25/2012-Service Tax dated 20.06.2012. | find that the Appellant |

- had not submitted the relevant documents/ data to the Adjudicating Authority
and also not attended the personal hearing before him. | find that the facts
‘stated in the appeal.were not available to the Adjudicating Authority and he was
constrained .to pass ex-parte order. The Appellant had not availed the

* opportunity of natural j'usiice' extended to him by the Adjudicating Authprity and
has come in appeal with new facts. Therefore, | am of cons1dered view that the
case should be remanded back to the Ad]udlcatlng Authority, who shall call for
all the relevant documents and decide the matter in de novo by passing speaking
order. The Appellant is also directed to provide required information- as and
‘when called upon by the adjudicating authority. Needless to mention that Order
in de novo proceeding shall be passed by adhering to the principles of natural
justice. '

- 12. 1 set aside the impugned order and dispose of the appeal b\} way of °
remand to the adjudicating authority as discussed above.
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Appeal No: GAPPL/COM/STP/2561/2022

13 The appeal filed by Appellant is disposed off as above by way of remand
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