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Appeal No: GAPPL/COM/STP/2064/2022

~ M/s. Ashwinbhai Maganbhai Desai, Bagasara (hereinafter referred to as
“Appellant") has fited the present Appeal against Order-in-Orlginal No.
74/AC/NIS/BVR-3/22-23 dated 20.05.2022 (hereinafter referred to as ‘impugned
order’) passed by t.h_e Assistant Commissioner, Central GST .Di\rision-B, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15, 2015-16 & 2016-17 of the Appellant. A letter was
issued by the Jurisdictional Range Superintendent requesting the Appellant to
prowde information/documents for the Financial year 2014 15, 2015-16 & 2016-
17 However, no reply was received from the Appellant

3. In absence of data/information, a show cause notice dated 17._08.2020
. ' was issued to the Appellant demanding Service Tax .and cess to the tune of Rs.
28,33,254/- under Section 73(1) of the Finance Act, 1994 (héreinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also

proposed to impoée penalties under Section 77(1){(a), 78, 77(2) and 77(1)((:) of .

the Act upon the Appellant

s w«;i. . Jz‘f‘ gjﬁddifcating authonty vide the 1mpugned order confirmed ‘Service
Tax demand of Rs. 28,33, 254/- under Section 73(1) along with interest under
Section 75 of the, Act, imposed penalty of Rs. 28,33,254/- under Section 78 of
the Act and also imposed penalty of Rs. 5,000/ - each under Section 77(1)(a) and

77(2) of the Act,

5 Being aggrieved, the Appellant has ‘preferred the present appeal on
. grounds that they are a proprietor engaged in business of diamand job work
_intermediary service and regularly filing income tax return and are assessed to

" income tax for business income of job work of diamond cutliing and pelishing.
The service of diamond job work is exempted from the Service Tax vide

" Notification No. 25/2012-Service Tax dated 20.06.2012 entry No. 30 (ii)(b); The
Adjudicating Authority failed the consider the facts. |

| 6. The matter 'was posted for hearing on 27.01.2023. Shri Dhanes'h' Patel,
Accountant appeared for personal hearing with letters of authorisation. He‘ '

. submitted that the appel_lant's in these cases were providing job work service
for cut_ting/ polisi_ring of diamonds, which is exernpted from Service Tax. They
have enclosed a copy of Form 26AS, ITR, Balance sheet, Profit & Loss Account
and labour charges invoices for job work with the appeals. He submitted that
the appellants had moved out from their village address to other bigger cities in

‘m/ - Page 3 of 5
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Appeal No: GAPPL/COM/STP/2064(2022
' Cause Notlce, personal hearing letters or the Order-ln-Orlgmal When they got to

know of the impugned orders at a much later date, they have filed these appeats
within the stipulated time. However, at the time of filing of these appeals the

L7

date of communication of the orders is mistakenly shown same as the date of
issue of the order. He undertook to provide exact date of receipt of the order in
each case within a week. He requested to set aside the impugned orders.

7. 1| have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. To ascertain the exact date of
receipt of impugned order by other eighf Appellants, a letter dated 23.12.2022
was issued to the jurisdictional Assistant Commissioner who vide his letter dated
04.01.2023 informed the date of receipt of order. The impugned order dated
20.05.2022 was received by the Appellant on same date and they filed appeal on
20.07.2022 and thus, the appeal is not time barred. | find that Show Cause
Notice had been issued without verifying any data or nature of services provided

| by the Appellant as the same had been issued only on the basis of data received
from the Income Tax department and the Adjudicating Authority has confirmed
the demand of Service Tax vide impugned order.

8. 1find that the main issue to be decided in the instant case is whether the
serlrice provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned -order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence " of information/ documents which' were neither submitted by thes=-:. 4% =
Appellant nor they had filed any defense .submission and had not appeared for
personal hearing also. The Appellant on the other hand has stated their service
is exempt under Sr. No. 30(ii)(b) of the Notification No. 25/2012-5ervice Tax
dated 20.06.2012. . ' S |

9. Now, as per the contention of the Appellant, it is to be decnded whether |
actlwty carried out by them is covered under Notification No. 25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the

services is taxable, or otherwise

10. | find from the copy of Form 26AS, Income ledger and the sample copy of
labour charges bills issued by the ‘Appellant to M/s. Munjani Brothers, Bhavnagar
that during the relevant period the Appellant was engaged in job work services
of cutting and polishing of diamonds ” supplied by M/s. .Munjarli Brothers,
Bhavnagar. On perusal of copies of the relevant documents, the amount
(income) received as consideration by the Appellant for the activity carried out
by them is of working upon Rough diamonds/ gemsfonee supplied by Ithe
‘customers. There is mention of date, quantity of rough diamonds in carats issued
by the client, rough diamond returned in carats, net rol;gh manufactured and
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Ccut & pollshed d1amond reoewed labour chasges per carats and total labour

charges in the bills issued by Appellant to their Customer

11, The relevant clause 30(ii) (b) of Notiflcatlon No0.25/2012-ST dated

20.06.2012, which exempts certain taxable services from the whole of the -
service tax leviable thereon under section 668 of the said Act, is reproduced
below: |

“30. Semces by way of carrying out an intermediate productwn
process as Job work in relation to -

(ii) any intermediate production process as job work not amounting to
manufacture or production in relation to -

. (@) o

(b) cut and polrshed diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under-Chapter 71 of
the Central Excise Tan‘ff Act, 1985 (5 of 1986), '

(¢} .....or

L

12.  In view of the above discussion, | find that the Appellant has carried out
an activity (service) and has recewed certain amounts/ incoime (consideration)

by providing services by way of carrying out services of jol_) work of cutting and

| o polishing of Diamonds/ gemstones. The said service provided by the Appellant
though a taxable semce, IS fully exempt from Service Tax as the same clearly

the Notification No.25/2012-ST dated
20.06.2012. Hence, the Appellant is not liable to pay any service tax for the
service rendered by him and | hold accordingty.

13 In view of discussions and fmdlngs I'set aside the' 1mpugned order and
allow the appeal filed by the Appellant.

14, mmﬁﬁﬁmmﬁmmmﬂﬁmm%l

14. The appeal filed b Ap Ilant is dlsposed off as abov%.
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