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Appeal No: GAPPL/COM/STP/3326/2022

/ ORDER-IN-APPEA|
M/s. _Ma;havirsinh BalVantSinh Gohil, Surendranagar (hereinafter referred
to as “Appellant”) has filed'th,e present’ Appeal against Order-in-Original No.
33/AC/NIS/SNR/2022-23 dated 17.10.2022 (hereinafter referred to as ‘impugned
order’) passed ‘by the Assistant Commissioner, Central GST Division-
Surendranagar {(hereinafter referred to as ‘adjudicating .authority’). |

2. The facts of the case, in brief, are that the !ncqrﬁe Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Lettérs dated 18.07.2020,
21.08.2020 and summons dated 07.09.2020 were issued by the Jurisdictional
Range Superintendent requesting the Appellant to provide information/
documents viz. copies of 1.T. Returns, Form 26AS, Balance Sheet (including P&L
Account), VAT/ Sales Tax Returns, Annual Bank Statement, Contracts/
Agfeernents entered with the persons to whom services provided etc. for the
- Financial yea_? 2014-15. However, no reply was received from the Appellant.

3. In absence of data/ information, a Show Cause Notice dated 21.09.2020
\}vas issued to the Appellant, demanding Service Tax and cess to the tune of'Rs.'
3,26,787/- under Section 73(1) of the Finance AEt 1994 (hereinafter referred to
~as ‘the Act’) alongwuth interest under Section 75 of the Act. It was also proposed
b6 Tmbosé pénalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. . The adjudicating authority Qide the impugned order confifmed the
demand of Rs. 3,26,787/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 3,26,787/- under Section 78 of the Act,
. imposed penalty of Rs. 4,000/- each under Section 77(1)(a) and 77(2) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Appellant has provided goods transport agency service
which is covered under reverse charge mechanism and receiver of service M/s.
Jindal Saw Ltd. is liable to pay Service Tax. Therefdre, they have not get Service
Tax ,regiStration and not paid the Service Tax on this amount. They submitted

the copy of Income Tax Return, Copy of Form 26AS, copy of Profit & Loss

Account, copy -of goods sales register and coples of invouces for the year 2014-

15. The demand is time barred as none of the lngredients spec1f|ed in the

- proviso to Section 73(1) of the Act has beer shown as present in the Show Cause
Notic_e. Since the demand of Service Tax is not sustainable, the demand of

interest and penalties also not sustainable. They relied on the decision of

Hon’ble High Court of Karnataka in the case of Adecco Flexione reported at

90 1-TIOL-635-HC-KAR-Service Tax, Commissioner of Central Excise Vs. First
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Flight Courier Ltd. reported at 2011 (22) STR 622 (P&H), Commissioner of Service

Tax Vs.. Motor World and other as reported at 2012-TI0L-418-HC-KAR-Service{ZJ

Tax.

6.  The matter was posted for hearing on 14.02.2023. Advocate Bhaskar Joshi

appeared for personal hearing and submitted that the appellant is a Goods
_Transport Agency. The liability to pay Service Tax lies on the recipient and not

on the appellant. He has enclosed all documents in support of his claim. He
requested to set aside the Order-In-Original. ' '

7. | have carefully gone through the case records, impugned order and

appeal rnemorandum filed by the Appellant | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the

Appellant as the same had been issued only on the basis of data received from °

the Income Tax department. The Adjudicating Authority has confirmed the

demand of SeMce Tax by passing the ex-parte order in absence of _any .

docurhents.

8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

" otherwise.

9. On verification of profit & loss account and Form 26AS for the year 2014-
15, it is seen that there is transportatlon income on Wthh Service Tax has been

invoices issued to M/s. Jindal Saw Ltd., Samaghqgha, Kutch, The amount of

transportation income mentioned in Form 26AS is tallied with that mentioned in

the profit & loss account. On verification of invoices issued by the Appellant, it
is found that they have issued invoices on monthly basis for the transportation

done- by them through their various trucks. There is mention of weight, truck '

number, rate per metric ton and amount for the entire month. It is the
- contention of the Appellant that they are providing Goods Transport Agency
~ services and Service Tax on which is to be payable by the recipient of the
_services under reverse charge mechanism. | find force in the arguments
advanced by the Appellant since the entire transportation income is from only
one company M/s. Jindal Saw Ltd. which is a body corporate and thus, the
Appellant is ellgible for benefit of Notification No. 30/2012-5ervice Tax dated
20.09.2012 as under: '

Table
St. | Description of a service Percentage of | Percentage of
No. service tax payable | service tax payable
: by the personiby the person
providing service receiving the
service

W z\.m&»m
demanded in the Show Cause Notice. The Appellant produced sample coples of -
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Appeal No: GAPPL/COM/STP/3326/2022

1 - - -

2 in respect of services provfded or | Nil 100%
agreed to be provided by a goods :

transport agency in respect of

transportatron af goods by road

10. On plain reading of the above provisions, it is amply clear that service tax

by way of transportation of good by a Goods Transport Agency is to be paid by
the recipient of services on 100% value. Further on verification of Form 26AS and
profit & loss account, it transpires that the services were provided by the

'Ap'_pellant to M/s. Jindal Saw Ltd. only which is a body cori:orate falling under a
: category covered under the Notification. Hence, the Appellant fulfil the

conditions that the goods transport agency should provide the services to |
category of pérsons .méntioned at (a) to (f) of the Notification No. 30/2012-
Service Tax dated 20.06.2012. Therefore, | am of considered view that based on
documentary evidences, the benefit of exemption can be extended to the N

" Appellant. Thus, | hold that the _Appellant is not liable to pay service tax.

11. In view of discussions and ﬁndingz' | set aside the impugned order and
allow the-appeal filed by the Appellant.

2. a@aﬁﬁmaﬂaﬂnﬁmﬁﬁmmaﬂﬁﬁﬁmm%l

o 12 . The appeal filed by Appellant is disposed off as above.
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