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Appeal No: GAPPL/COM/STP/ 21_36f 2022

M/s.. YthmummdhhmJ%MlmW fa as
“Appellantf’) has filed the present Appeal against Order-in-Original No.

308/SERVICE TAX/DEMAND/2022-23 dated 30.05.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Divlsion,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department

shared the third party information/ data based on Income Tax Returns/ 26AS for
the F1nanc1al year 2014-15 of the Appellant Letter dated 14.08.2020 was issued
by the Jurisdictional Range Supenntendent requestlng the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Anntial Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant. | J

3. In absence of d’ata/information, .a Show Cause Notice dated 25.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
4,41,190/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

. as 'the Act') alongwith'interest under Section 75 of the Act. It was also proposed
“""'t impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act

upon the Appellant

4, ' The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 4,41,190/- under Section 73(1) atong with interest under
Section 75 of the Act, imposed penalty of Rs. 4,41,190/- under Section 78 of the
Act and lmposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and

' T7(1)(c) of the Act.

5. Being aggrieved, "the Appellant has preferred the present appeal on
various grounds that they are an individual truck owner who carried out.
transportation of goods by road of the petroleum goods from Hindustan
Petroleum Corporation Ltd.” (hereinafter referred to as ‘HPCL’) to their
proprietary'cuhcern M/s. Vijay Petroleum. The transportation of goods by road
to a company was under reverse charge.mechanism. M/s. HPCL has paid due
Service Tax on the amounts on reverse charge mechanism and they submitted a
certificate issued by HPCL. The.Adjudicating Authority erred in law as well as in

fact_é |
6. The Appellant have filed wr1tten subm1ss1on recewed on 28.12.2022

whereln they stated that they purchased the goods from HPCL which was bought
by them in own truck for trading business. Therefore, there is no questlon of
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. transportation ef goods by road which would fall under reverse charge °
" mechanism and recipient of services is liable to pay Service Tax. under

4 .
Appeal No: GAPPL/COM/STP/2136/2022

generating (:onsignment note. The said activity is falling under negative list

* under Section 66D(p). Further, in terms of Section 66B(26) they does riot

constitute as Goods Transport Agency. They rely on decision |n the case of
Nandganj Sihori Sugar Co. Vs. CCE - 2014 (46) GST 570 (47 taxmann com 92

(CESTAT). Further as per budget speech of Hon’ble F1nance Minister on
08.07.2004 wherein it was clarified that there was no intention ta levy Service

Tax on truck owners or truck operators. They also relied in the case of CCE V.
Kanaka Durra Agro Oil Products P Ltd - 2009-TIOL-1123 = 34 VST 214 (CESTAT).

6.1 They further stated that even otherwise, the amount received is for

Notification No.®30/2012-Service Tax dated 20.06.2012 w.e.f. 01.07.2012. In
present case, the recipient of services is HPCL who has discharged the Service
Tax under reverse charge mechanism. The Show Cause Notice is time barred.

7. The matter was posted for hearing on 23.01.2023. CA Sumit Shingala
appeared for personal hearing and reiterated the submissions in the appeat. He
submitted that the appellant did not receive any notice for personal hearing,

Show Cause Notice or any letter pnor to the Show Cause ‘Notice. Thus, the -

Order-In-Original was passed ex-parte "without appreciating proper facts. He

submitted that the appellant is a petrol pump owner using his own truck for
transport of petroleum oil from HPCL. A certificate from HPCL in this regard is

enclosed. As HPCL is discharging Service Tax liabitity on reverse chiarge ™
- mechanism, appellant is not liable. He requested to set aside the Order-In- '

Original and allow the appeal.

8. | have carefully: gone through the case records, impugned orderl and
appeal memqrandurn fited by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable
to Service Tax or otherwise.

9. | find that Show Cause Notice had been issued without verifying any data

or nature of services provided by the Appellant as the same had been issued only

on the basis of data received from the Income Tax department and the

| Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

10. . The Appellant is a petrol pump owner in the name and style of Vijay

- Petroleum. It is the contention of the Appellant that their services are covered ’

under Notification No. 38/2012-Service Tax dated 20.06.2012, which. is re-

produced below for reference:

Page 4 of 6
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| . Appeal No: GAPPL/COM/STP/2136/2022
“GSR......(E)..... the Central Government hereby notifies the following taxable
servrces and the extent of service tax payable thereon by the person hable to
pay service tax for the purposes of the said sub-section, nomely -

i. The taxable services,—
(A) (i) ...
(ii) (ii) provided or agreed to be provided by a goods transport agency in respect
of transportation of goods by road, where the person liahle to pay freight is,—
g:;)"gry factory regrstered under or governed by the Factories Act, 1948 (63 of
(b} any .soclety registered. under the Socleties Registration Act, 1860 (21 of
1860) or under any other law for the time being in force in any part of india;
(c) any co-operative society established by or under any law;
(d). any dealer of excisable goods, who is registered under the Central Excise
Act, 1944 (1 of 1944} or the rules made thereunder;
~ (e) any body corporate established, by or under any law; or
(f) any partnership firm whether registered or not under any law inclutling
association of persons;
(ifi} ...
(iv) ...
v) .
') The extent of service tax payable thereon by the person who provides the
service and the person who receives the service for the taxable services
specified in (1) shall be as specified in the following Table, namely:- -

) Table
1 Sk Description of Service Percentage of | Percentage of |-
No. | service tax payable | service tax payable
by the person{by the person
'| providing service receiving the
_ : service '
Z | in respect of services provided Nil 100%
or agreed to be provided by a
tramport agency in
respect of transportatlon of
oods by road

Explanation-l. - The person who pays or is liable to pay freight for the
transportation of goods by road in goods Camage, located in the taxable
territory shall be treated as the person who receives the sennce for the purpose
of thls notiﬁcatlon " _ .

" 141.  The Appellant produced copy of certificate dated 21.03.2022 issued by
" the HPCL Limited, Mumbai wherein they confirmed that the Appellant provided
transport service to them for transportation of petrol and diesel during 2014-15
to 2017-18 and .cn this transportation, they have paid Service Tax to the

government under reverse charge. mechanism:

12. It is undisputed fact that the Appellant has provided transportation
services for transport of petroleum products to M/s. HPCL, who in turn paid the
charges to the' Appellant. Therefore, as per Notification No. 30/2012-Service Tax
dated 20.06.2012, the person receiving the service is liable to pay Service Tax.
 Since M/s. HPCL is a company registered under Companies Act and is a body
corporate, | find.that the Appellant is eligible for benefit of Notification No.
30/2012-Service Tax dated 20.06.2012 and accordingly | hold so.

13. In view of discussions and finding, ‘| set aside the impugned order- and
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14.  The appeal filed by Appellant is disposed off as above. . T
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