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Appeal No: V2/87/BVR/2022
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M/s. Makson Pharmaceuticals (India) Pvt Ltd., Rajkot' Highway,
Kheral|, Surendranagar, Gujarat-363020 (he'reinafter referred to. as
“Appellant") has filed present Appeal against Order-ln -Original No. BHV-
EXCUS-000-ADC-VM-023-2021-22 dated 22.03.2022 (hereinafter referred
to as ‘impugned order’) passed by the Joint Commissioner, Central GST,
Bhavnagar (hereinafter referred to as ‘adjudicating authority’). |

2.  The facts of the case, in brief, are that an audlt of the records of the
appellant for the perlod from Aprtl 2016 to March 2017, was conducted by
the - officers of CGST & Central Excise Audit Commissionerate Ra]kot
Accordingly, observatlons made durlng the said- audit regarding non-
_ payment/short payment of Service Tax, Wrong availment of Cenvat credit
. - and non- compllance with statutory procedures by the appellant Appellant
was. functioning as 'Contract/ Outsourced Manufacturer' for various Units
_namely M/s. Mondelez Foods India Foode Pvt Ltd. (hereinafter refen'e_d to as
M/s Mondelez), M/s. Sun Pharma, M/s. Cipla, M/s. Parle Products Pvt. Ltd.
etc. The appellant was availing Cenvat credit of the input services on the

. strength of the invoices issued by such units ‘as Input Serwce Distributors
(hefeinafter referred to as 'the ISD"). o

3. Audit party, on scrutiny of documents during audit, observed that the
invoices issued by the ISDs d|d not contain all the mandatory details as
prescnbed under the law. The invoices issued by M/s. Mondelez India Food
'Pvt Ltd., M/s Sun Pharmaceutics India Ltd., M/ Parle and M/s. Cipla did not _
. © . contain all the stipulated details. Hence-the invoices issued by the said ISDs
o were incpmplete with respect to the provisions ot Rule 4A(2) of the Service
Tax Rules 1994. (hereinafter.referred as Rule 4(A)2), and were not valid
_'documents for avallmg Cenvat credit. Thus, the appellant contravened the
provisions of Rule 4A(2)(i) of Service Tax Rules, 1994 (which provides for
the details to be contained in the bill, invoice or challanissued by an ISD to
the service recipient towards distribution of credit) read with Rule 9(1) of
Cenvat Credit Rules, 2004 by not prowdmg requisite details in the invoices

- for passing on credit and thereby rendering Cenvat credit inadmissible in
terms of provisions of Rule 9(2) of Cenvat Credit Rules 2004. Accordingly,
Show Cause Notice dated 23.12. 2021 was issued proposing to recover
Cenvat credlt amounting to Rs. 1,53,40,608/-, including all cesses under

.. Rule 14 of the Cenvat Credit Rules, 2004 read with Section 11A (4) of the
tral cxcuse Act, 1994 (hereinafter referred to as ‘the Act’) with interest .
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. Appeal No: V2/87/BVR/2022 .

under Rule 14 6f the Cenvat Credit Rules, 2004 read with Section 11AA of .

the Central Excise Act, 1944 and proposing to impose penalty under Rule
15(2) of the Cenvat Credit Rules, 2004 read with Section 11AC of the Central .

Excise Act, 1944.

4, The adjudicating authority vide the impugned order confirmed Service

Tax demand of ,Rs.'l,l48,38,361/- under Rule 14 of the Cenvat Credif Rules,

'2004 read with Section 11A (4) of the Central Excise Act, 1994 and dropped

the remaining demand of Rs. 5,02,247/-, interest under Rule 14 of the
Cenvat Credit Rules, 2004 read with Section 11AA of the Central Excise Act,

1944 and imposed penalty of Rs. 1,48,38, 361/- under Rule 15(2) of the .

Cenvat Credit Rules, 2004 read with Section 11AC of the Central Excise Act,
1944, '

5.  Details of major issues involved in demand of Rs. 1,48,38,361/- are

as follows: .
, Table - A
Sr. Particulars ' Amount
No. ' involved (Rs.)

1 Cenvat Credit availed on the strength of invoices 77169
- as mentioned at Sr. No. 2, 3, 12 & 13 issued by

Mondelez Kolkata being inadmissible as these
invoices do not contain -details of the Service

providers as per Rule 4A(2)

2 ‘Cenvat Credit availed on the strength of 15| 13454695
invoices issued by Mondelez Mymbai amounting{ -~ " ...
to Rs. 1,34,54,695/- being inadmissible as these
invoices do not contain details of the Service
providers as per Rule 4A(2)

3 - | Cenvat Credit availed on the strength of 3 invoices 48938
issued by Sun Pharma Mohali amountirig to Rs.
48,938/- as detailled in Annex B being
inadmissible as these invoices does not contain
details of the Service providers as per Rule 4A(2)

4 Cenvat Credit availed on the strength of challan 1257559
No. 2017180203 dated 30.06.2017 by Cipla
Mumbai amounting to Rs. 12,57,559/-, being
credit wrongly availed in contraventlon of Rule
7(f) of CCR, 2004

Total | 14838361

6. The Appeliant has preferred the present appeal on 27.05.2022 on
various grounds mainly as stated below:

- (i) For taking Cenvat Credit on the basis pf invoices not containing necessary
‘details as per Rule 4A(2), appellant has claimed that details were mentioned on
the challans issued by Principal manufacturer -such as Mondelez E_aSt and

Mondelez West, on ‘M/s Makson (appellant). Appellant’s contention is that the .

ISD conditions mentioned in clauses (ii), (jii) and (fv) of Rule 4A(2) of Service
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1

(ii) For contravention of the provisions of Rule 4A(2)(1) of Service Tax Rules,
1994 read with Rule 9(1) of Cenvat Credit Rules, 2004 by not providing requisite
details in Invoices for passing on credlt and thereby rendering Cenvat credit
inadmissible in ‘terms of prowsmns of Rule 9(2) of Cenvat Credit Rules, 2004
appellant has contended that bare perusal of the proyision of Rule 9 of Cenvat
Credit Rules, 2004 indicates that sub-rule (1) of Rule 9 specifies a list of
documents on the basis of credit can be availed by thé service recipient. Appellant
submitted that the ISD challans issued by Mondelez West and Mondelez East are
the specified documents in terms of the said provision. Thus,.l the Said
requirement Is satisfied in their case. '

(iii) Further appellant submitted that though Sub-rule (2} of Rule 9 states that
no credit shall be taken unless all the particulars as prescribed under the Excise
Rules or the ST Rules are contained in the specified document, there is an
exception to the said provision as per the proviso to Rule 9(2), which states that
credit is admissible even if the specified document does not contain all the
particulars but'containa the following details and the Central Excise officer is
satisfied that the services covered by the said document have been received and
aécounted for in the books of the account of the receiver. The said details are in
conformity with the details mentioned under Rule 4A(i).
. J

._._'_,,_,(iv) The appellant has further stated that since the details to be mentioned in
- lnvouce, bill or challan issued by Mondelez West and Mondelez East were

- voluminous, I1SDs have provided the details in soft copy. Appellant has given an
example of one challan which is accompanied with the requisite details of name,
address and Service tax registration number of the service providers alohg with
Invoice No and date issued by the ISD and claimed that similar details are there
in respect of the remaining ISD challans. Appellant has submitted that thus the
conditlon mentioned in clause (i) of Rule 4A(2) has been fulfilled in their case.

~ (v) Ag per para 19.5 of the Impugned Order which states that Annexures (the
" ‘excel sheet in tabular form attached / provided with ISD invoices) forming part
| of ISD Invoices are not in specific format and not having the details, not senally
numbered, not signed, will not qualify to be having sufficient documentation to
prove that the Annexure are a part and parcel of the ISD invoices. Appeliant in
this context has contended that non-compliance with the.aforesaid aspec:ts is a
‘procedural lapse and substantial benefit arising out of availment of Cenvat Credit
should not be denied on account of such pro_ceélural lapses in documentation of

mvoices

- {vi) Appellant has contended that since they are not in contravention of the Act
or the Credit Rules, the demand for interest for non-payment of tax and any
_imposition of penalty cannot sustain.

Personal hearing in the matter held on 30.11.2022 was attended by
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Appeal No: V2/87/BVR/2022

Shri Sanket Gupta, CA, wherein he reiterated the submissions made in the
appeal. He submitted that lower authority has allowed CENVAT credit in i
some cases and disallowed the same in other cases stating docurnents / | .
“invoices being not proper/ absent. In this regard he claimed that all the
invoices, with details of it enlisted in Annexure, were submitted before lower
authority. A copy of Whiéh, marked as Annexure ‘7’, is enclosed with the
appeal. He submi&ed that the observation of the lower authority that
+invoices do not contain required details is not correct. He submitted that the
required details .are available in the invoices enclosed. In some cases
invoices ‘were not issued and challans were issued where all the required
details are shown. Therefore, -rejection of 'CENVAT cres:lit by the lower
authority on grounds of documents not bging proper is not correct. He '
requested to set aside the impugned order and *o allow the appeal.

8. I have carefully gone through the facts of the case, the impugned
order, grounds of appeal in the appeal memorandum and oral as well as -

written submissions made by the Appellant.. o .

9. I find that appellant being cbn_tract manufacturer has availed CENVAT |
credit on the béiSiS of ISD invoices issued by the principal manufacturer
namely M/s Mondeléz India Foods Pvt Ltd., M/s Sun Pharmaceuticals (I) Ltd.,

,M/s Parle Biécuits Pvt Ltd. & M/s Cipla Health Ltd. Adjudication authority in

the impugned order dated 22.03.2022 has disallowed CENVAT credit
amounting to Rs. 1,48,38,361/- and dfopped the procéeding for reniéiﬁing
amouni: of Rs. 5,02,247/-. Detail of demand amounting to Rs. 1,48,38,361/-

is furnished in Table-A at Para 5 ab_ové. Amount of CENVAT credit is
disalloﬁved in impugned order for thél reason that invoices of ISD did not
contain all the stipulated details with respect to the provisions of Rule 4A(2)

of the Service Tax Rules 1994, and were not valid documents for availing .
Cenvat credit. Therefore, the appellant contravehed the provisions of Rule
4A(2)(i) of Service Tax Rules, 1994 read with Rule 9(1) of Cenvat Credit
Rules, 2004 by.not providing requisite details in Invoices for passing on
credit and thereby irendering Cenvat credit inadmissible in terms of
provisions of Rule 9{2} of Cenvat Credit Rules, 2004, | |

10. The appellant in the'present appeal has conténded that the ISD
conditions mentioned in clauses (ii), (iii) and (iv) of Rule 4A(2) have been
fulfiled and further stated that since the details to be mentioned in invoice, bill
or challan issued by Mondelez West and Mondelez East were voluminous,
ISDs have provided the details in soft copy. Appellant has contended that

the invoices are accompanied with annexures containing the required details
Page 6 of 12
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and thus the condition mentioned in clause (i) of Rule 4A(2) has been fuifilled
in their case. ' o

11_.. I have carefully examined the impugned order, appeal memorandum
and written as vaeil as- oral eubmissions of the Appellant. The issue to be
decided in the present appeal is whether the CENVAT credit service provi‘ded'
by the ISDs M/s Mondelez East and M/s Mondélez West is ellglble or
otherwise. The Appellant has filed appeal requestln.g to set a5|de the .
impugned Order-In-Original, confirming the demand of Serwce Tax
amounting to Rs. 1,48,38,361/- with Interest and various penalties under
the Act.

12. To apprecaate this issue, it would be appropriate to reproduce rule
4A(2) of the 1994 Rules and relevant portion is as follows:

Rule 4A(2) of the Service Tax Rules, 1994, which reads as follows :-

"RULE 4A. Taxable service to be provided or credit to be d:stnbuted on -

invoice, bill or challan. -

(2) Every input service distributor d:str:butmg credit of taxable services shall,
in respect of credit distributed, issue an invoice, a b:!! or, as the case may
be, a challan signed by such person or a person authonzed by him, for each

Vil ef the recipient of the credit distributed, and such mvo:ce bill or, as the Case

may be, challan shall be senaﬂy numbered and shalil contain the followmg,

namely :-

. (i) the name, address and reg:stratron number of the person providing input

services and the serial number and date of invoice, bill, or as the case may

be, challan issued under subrule (1 )

(i) the name, fand address] of the said input services distributor:

(iii) the name and address of the recipient of the credit drstnbuted

(iv) the amount of the credit distributed.’

[Provided that in case the input service d:stnbutor is an office of a banking

company or a financial institution including a non-banking financial company
providing service to any person an invoice, a bill or, as the case may be, -

challan shall include any document, by whatever name called, whether or

nqt serially numbered but containing other information in such documents

as reduired under this sub-rule:] I

[ Provided also that in case of online information and database access or

~retrieval services provided or agreed to be provided in taxable territory by a

- person located in the nontaxable terntory, an invoice, a bill or, as the case
‘may be, challan shall mcfude any document, by whatever name called,

/@/ Page 7 of 12




‘Appeal No: V2/87/BVR/2022

whether or not serially numbered but containing name and address of the
person receiving taxable service to the extent available and other
information in such documents as required under this sub-rule.]"

13 The relevant portion of the rule 9 of the 2004 Rules is as foﬂow

" Documents and accounts.

( 1) The CENVAT credit shall be taken by the manufacturer or the provider of
output service or input service dfstnbutor, as the case may be, on the basis =
of any of the following documents, namely:-

(a) an invoice issued by- '

(i} @ manufacturer for clearance of- :

(1) inputs or capital goods from his factory or depot or from the premises of
the consignment agent of the said manufacturer or from any other premises
from where the goods are sold by or on behalf of the said manufacturer;

(I1) inputs or capital goods as such;
(ii) vees
(i)
(!V)
the relevant abstract of Sub Rule (2) of Rule 9, which reads as under -
"Rule 9(2) No CENVAT Credit under sub-rule (1) shall be taken unless aﬂ the
particulars as prescribed under the Central Excise Rules, 2002 ar the Service
*Tax Rules, 1994, as the case may be, are contained in the said document:

Provided that if the said document does not contam all the part:cufars but

contains the details of duty or service tax payable, description of the goods. .. .. ...

or taxable service, [assessable value, ~Central Excise ~or Service tax
registration number of the person issuing the invoice, as the case may be,] .
name and address of the factory or warehouse or premises of first or second
stage dealers or [provider of outpdt service], and the Depaty Commissioner
of Central Excise or the Asststant Commissioner of Central Excise, as the
case may be, is satisfied that the goods or services covered by the sa:d
document have been received and accounted for in the books of the account
of the receiver, be may allow the CENVAT credit.”

14. Now I proceed to examine contentions raised by the Appellant in the
grounds of dppeal that CENVAT credit avalled by them through invoices
|ssued by ISDs namely M/s Mondelez East and M/s Mondelez West is as per
prowsron of relevant Rules or otherwuse

15. As per provision contained in Rule 4A(2) of the Service Tax Rules,
1994, for taking Cenvat Credit from ISD, an Invoice/ challan should be
issued sighed by ISD or person authorlzed by him, for each of the recipient
of the credit distributed, and such mvouce/ bill shall be serially numbered

Page 8 of 12
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and shall contain the details viz, (a) the name, address and registration
ndmber of the person providing input services and the serial number and
date of invoice/ bill issued under relevant rules (b) the name & address of
the said input services distributor (c) the name and address of the recipient
oflthe credit distributed (d) the amount of the credit distributed.

16. I find that Invoices / challans on the basis of which Cenvat Credit is
ava|led by the appellant do not carry details of the Input service provider. -
Further, annexure attached with the invoices are not authenticated and are
not serially numbered. Annexure does not carry the detail of the Invoices/
challans and thus failed to fulfil its reason meant to be appended with
invoices/challane Excel sheet ‘attached with the Annexure also is not
carrying the required details as discussed above and tabulated extract of
Cenvat Credit register 'is without any serial number and reqmred details.

- Thus, resultln,g into insufficient documents to prove that the ISD invoices are |

eligible documents as per provision contained in Rule 4A(2) of the Service
Tax Rules, 1994. - .

17. There might be a chance of misusing of such incomplete/ un-
authenticated documents at any point of time. Invoices issued/ provided by

_the ISD on which the Noticee had availed ctedit are without any

| 'authentlcated and serlally numbered Annexure. Some Annexures said to be

attached with ISD invoices do not contain required details/ full details. I also
find that it was mandatory to incorporate the details required under the
Rules in the invoices issued by the ISD and the absence of the same, renders

- the documents, invalid of availing Cenvat credit. Thus, the Credit availed on-

ineligible documents is required to be disallowed and recovered from the
Noticee.

18.. With reference to procedure and compllance of the various provisions _'
of relevant Act and Rules frame thereunder; I find that the appellant has
falled to submit proper/ authentlcated documents to prove eligibility of
Invmces/ Challans on the basis of whlch they had availed Cenvat credit under

the relevant Rules.

19. " I have carefully considered facts of the case and submissions made by

" the appellant, keeping in view provssrons of law and spirit of justice. For sake

of brevity, without re-iterating the contentions in appeal memorandum and |

contents/ findings in lmpugned order, I proceed to focus on core issues.

20. I find that the main contentlon of the appellant in the present appeal

ﬂ.‘;{)/ | Page 9 of 12
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to their negligence, they couldn’t provide evidences in earlier proceedings,
which they are producing'right now before appellant authority and claiming
relief and it is a, case of mere non production of documents. On perdsgll_ of
Show Cause Notice ‘(SCN), which is issued based on detailed audit
proceedings in which adequate chances to defend their case was provided
;at the time of pre-SCN ‘consultation -and again during 'adjudication
proceedings, all of which lasted about 3-4 years. I find that in all the
documents issued during various stages, i.e. ‘S‘CN and Orde'r-In-Original
(OI0), there is categorical discussions about appellant’s non eligibility of
CENVAT credit due to violation of various bro‘vision of law/ s:itatute. Thus, the
main contention of the appellant as above is totally incorrect.

21. Violation of law is discussed in detail in concerned SCN/ OIO. When
statutory violations were a]leged during audit/" SCN _proceedings,_ it was
_eﬁcplained in various paras, as what was expected to be done by the person

v availing credit, citihg speéiﬁc provision of Service Tax Rules and Cenvat
(_:'redit Rules. In spite of repeated letters from Audit wing they didn‘t care for | .
providing satisfactorily replies and didn't attend opportunities granted to
them, resuiting in issuance of the SCN. I find that opportunity of pre-SCN
"consultation was also gf'anted. Thus, I find that authorities at audit, SCN and
adjudication stages have given adequate chances/ opportunity to defend
their case. These exercises lasted for 3-4 years. If they had proper evidence,
they could have very well produced it to.audit team or SCN/ adjudication .
authorities. Thus, non-submission of documents in defense at earlier stages

and producing it at appeal stage cannot be a mere case of negligence, but
appears to be a case of deliberate avallmg and retaining of CENVAT credit
with malafide intentions by concerned 'ISDs/ firms having status of Private
- Limited companies, huge infrastructures, staff, legal expertise and

experience of dealing with taxation for several years.

22. 1tis equaily relévaht to say that appellant, in the self?assessn‘tent
regime was required to check eligibility before taking credit. Based on
Service Tax Rules for ISD and Cenvat Credit Rules specifically stipulate
provisions of eligibility for CENVAT credit and contents the invoice must
contain to avail credit. Appellant was required to comply” with basic
requirements stipulated under statute. I find that entire proceedings
emanated from verification of docufnents' for requirer_nenfs by audit team.
They found invoices to be not proper.'Essen'tial details were missing in the
invoices and in spite of it, huge credit was taken on ineligible invoices. I find
that appellant has taken ‘\?ery casual approach in fulﬁlling statutory
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obligations. Onus cast on them was that they, before taking credit, should
conform to statutory 'requiremen!;s. In this case it was clear that they had
toially by-passed/ overlooked statutory conditions for complying with law for
ensuring that require'd information is there or not. On the other.'\‘hand they
were prompt in availing. credit and using it for payment of tax on their final
products. Had they been vigilant/ compliant at the time of taking credit, they
should have objected to invoices provided 'to ‘them with incomplete details
and until proper invoice were received no credit should have been taken.
However, they have done opposite. There is no evidence that they took any
action on their own to get proper invoicee from ISDs, instead they have
B taken easy path of taking credit overlooking statutory provisions. Thus,
berefit of credit was not admissible to them 'way 'back- in 2016 as proper

invoices were not available.

23. From above discussion, it emerges to be substantial non- compllance
of |aw and wrong availing of the CENVAT credit without proper documents
by passing statutory prowsmns/ checks prescribed. The argument put forth
by the appellant to consider addltlonal evndences at appellant stage has been
examlned .

24. 1 find that due to non- co-operatlve/ negligent attltude of appeilant
. _dunng audlt/ SCN/ Adjudicating proceedlngs it has reached to appeal stage.
'At every stage either they have chosen not to properly reply to departmental
letters/ SCN, not attending personal hearlngs, submitting their defense in
piecemeal manner and now they are pleading to consider new evidences. I
fi nd this approach to be not acceptable. Judicial authorities should not be
burdened by such new facts/ evidences/ plecemeal submissions and are
| expected to deal with appreciation of available evidence and legal issues
only. I find that Section 35A of Central Excise Act 1994 and Rule 5 of Central
Excise (Appeals) Rules, 2001, read with Section 85(5) of Finance Act, 1994,
dlsallow new ‘evidence and new grounds at the appeal stage. Therefore, the -
plea of allowing relief on the basis of .evidence/ grounds, which were not
produced at the time of original adjudication cannot be cons1dered at appeal
stage. T : )

25. As discussed in para 16 supra, the documents produced at the appeal
stage also are improper and lack essential details, I also f“ nd that these
arguments have already been dealt at length in the speakmg order passed'
_ by the adjudicating authority in which invoice specific irregularities were
dlscussed In view of this and forgoing dlscussmn, 1 find no reason to
aterfere with impugned order by the adjudication authority. Appeal is

Y,

aantendingly rejected and |mpugned_order is upheid in toto.

@/
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26. mﬁaﬂmaﬁﬁﬂgmwﬁwmaﬂ##ﬁmm%l :

26. The appeal filed by Appellant is disposed off as above.
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