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M/s. Mahesh.Dhanomal Kukdeja,. Palitana.(hereinafter. referred. to as
“Appellant”) has filed the present Appeal against- Order-in-Originat No.
254/SERVICE TAX/DEMAND/2022-23 dated 24.05.2022 (hereinafter referred to as
* ‘impugned order’) passed by the Assistant Comr_nissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ladjudicating 'authority’);

2. . The facts of the case.,' in brief are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant Letter dated 20.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual 'Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for. the Financial year 2014-15 to 2017-18 (upto June- 2017) However, no reply

- was received from the Appellant

3.  In absence of data/ information, a Show, Cause Notice dated 18.08. 2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
3,00,036/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
- as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

"o impose penalties under Section 77(1 )a), 78, 77(2) and 77(1)(c) of the Act

upon the Appellant.

4. The adjudicating authority vide the 1mpugned order confirmed Service
_ Tax demand of Rs. 3,00, 036/-, under Section 73(1) along with interest under

_ Section 75 of the Act, imposed penalty of Rs. 3, 00 036/- under Section 78 of the
Act, imposed penalty of Rs. 5, 000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
~ various grounds that he is engaged in trading handicraft designing clothes which
is not covered under Service Tax. He further submitted that he mistakenly shown
sales of goods amount as sales of service in the income tax return. The income
tax return also reflect opening stock, closing stock, purchase and sales. The
Show Cause Notice is time barred There is no suppression of facts frauds etc.
with intend to evade payment of tax and thus no penalties can be imposed upon
him. | _

6.I The matter was posted for hearing on 09.01.2023. Advocate Minaz R.
Nayani appeared for personal hearing and submitted that the entire income of

the appellant was from sale of handicrafts, as may be seen from balance sheet.
e undertook to submit a copy of ITR and Form 26AS within a week and
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requested to set aside the Order-In-Original.

6.1 The Appellant has not submitted documents as undertook during the
personal hearing. -' S _ ' . _ .oq
7. | have carefully gone thro‘ugh the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the |
Appellant as the same had been issued only on the basis of data received from -

. the Income Tax department. The Adjudicating Authority has confirmed the '
demand of Service Tax vide impugned order without considering the submiesion .
‘ef the Appellant‘and submission at the time of personal hearing. .

8. 1 find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under Notification
No.25/2012;5ervice Tax dated 20.06.2012 and as tc whether the amount
received for providing the services is taxable, or otherwise.

9. On verification of Trading -Account for the year 2015- 16 it is found that
‘there is mention of opening stock, Sales, purchase and closmg stock. In Income _ .
Tax Return, they have mentioned nature of business as Khushi Handicraft,
trading-retailers and general commission agent. They have produced copy of
trading account wherein there is mention of opening stock, closing stock, sales
and purchase of goods. In profit & loss account, there is mention of handicraft
 sales commission income. Therefore, it is clear that the Appellant is engagedm B
trading of goods, It is the contention of the Appellant that trading is exempted |
‘as is covered under negatwe list. |
10. | further find that the term ‘service’ is defined under Section 65(44) of
the Act as under: ' . o

“Service means any activity carried out by a person for another for .
consideration, and includes. a declared service, but shall not include- .

{a) An activity which constitute merely-

(i} A transfer of title in goods or rmmovable property, by way of sale, gift or fn
any other manner; or

(n‘)....
(ifi) ....” |
Under Section 66B of the Act, service tax shall be levied on the value of all -
services, other than those service specified in the negative list. Negative list
denotes the list ef services on ‘which no service tax is payable under Section 668

of the Act. As per Section 66D (e), tradmg of goods is a service specified under
the negative list whlch is as under

“SECTION 66D. Negative list of services.—
. ﬁh ' Page 4 of 5
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The negative list shall comprise of the following seryices, narely :~
(a)....
- (b) ...
) ...
(d)....
- (e) trading of goods;”

Accordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax an activity needs to qualify as a service first. The term ‘service’ is
defined under Section 65B (44) which specifically excludes an acti\./ity of 'niere
transfer of title in goods by way of sale. Thus, the activity of trading which is
~merely buying and selling of the goods is not a service. Hence, the question of
‘service tax' levy on the same does not arise. Accordingly, it is not liable to
_semce tax, as the same is not a service. Further, negatwe list of services
comprises services but an activity of trading of goods is not a service, therefore
it can be speciﬁed under the negative list of services.

11. In view of discussions and finding, | set aside the impugned order and
~ allow the appeal filed by the Appellant. '
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12.  The appeal filed by Appe_llant is disposed off as above.
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