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Appeal No: GAPPL/COM/STP/2238/2022

Shri Babubhai Kalubhai .Dhadhal, Nilavada, Dist.: Amreli (hereinafter
referred to as “Appellant”) has filed the present Appeal against Order-in-
Original No. 189/AC/NIS/BVR-3/22-23 dated 27.06.2022 rhereinafter referred to.
as ‘impugned order’) passed by the Assistant Commissioner, Central GST

| Dwmon 3, Bhavnagar (hereznafter referred to as ‘adjudicating authonty ).

Z. The facts of the case, in brief, are that the income Tax Department |
shared the third party information/ data based on Income Fax Retums/ 26AS for
the Financial year 2014-15 & 2015-16 the Appellant. Letter was issued b.y the
Jurisdictional PRange Superintendent requestin.g the Appellant to provide
information/ documents for the Financial year 2014-15 & 2015-16. However, no
reply was recewed from the Appeliant. C ~ |

3. In absence of data/informatlon, a show cause notice dated 17 08.2020
was issued to the Appellant demanding Service Tax and cess to the tune of Rs.
2,47,818/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act ) alongwith lnterest under Section 75 of the Act. It was also proposed
to 1mpose penalties under Section 78, 77(2) and 77(1)(c) of the Act upon the
Appellant. I : - . : ‘

.4, The adjudicating authority vide the impugned order confirmed Service

" Tax demand of Rs. 1,75,752/- ‘under Section 73(1) along with interest under

Section 75 of the Act, imposed penalty of Rs. 1,75,752/- under Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 7I{1Ma), 77(2)
and' 77(1)(c) of the Act. The Adjudicating Authority dropped the demand of Rs.
72,066/~ | | '

5. Being aggrieved, the Appellant has preferred the present appeal on
grounds that the allegation that the Appellant is engaged in provndlng taxable
service and liable to pay Service Tax is unjustified. They are eligible for
exemption as per Sr. No. 14(b) of Notifitation No. 25/2012-Service Tax dated
20.06.2012. Even if the services of Rs. 12,12,081/- is considered as taxable, then

 also the appellant is eligible for SSI exemption of Rs. 10 Lakh as per Notification

No."33/2012 dated 20.06.2012. The Adj_udicéting_ Authority erred in imposing

various penalties.

b. The.rnatter was posted for virtual hearing on 10.01.2023. CA Monica A
Pedhadlya appeared for 'personal hearing and reiterated the submissions in the
appeal and those in the written submissions handed over at the time of personal
hearing. She submitted that the appellant had rendered works contract service
Ethe government authority for Rs. 4,65,395/ and the remaining was in respect

, fj/, . Page3of5
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Tax. She undertook to submit copy of the works contracts, balance sheet profit .

& ltoss account, ITR, Form 26AS and other supporting documents within a week. ._

61 In additional wriiten submission, the Appellant submitted that he is
engaged in the ‘business of trading in manures and providing works contract
service to government authorities. In the spare time, he prowdes works contract

service towards smgle residential unit. Durlng the relevant period, he provided = .

\-;‘j"

works contract service towards single residential. unit of Rs. 12,12,081/- to -

| Dayabhai Laghrabhai Dekani on mutual agreement on verbal terms of both the

persons.  Since ‘Shri Dayabhai died during the tenure, he got an affidavit .

regarding construction of a single residential unit from the widow of Shri
_Dayabhai which he enclosed with the reply. Thué, their services are covered
under Clause 14(b) of the. Notification No. 25/2012-Service Tax dated
20.06.2012. He also relied on Order No. 199/AC/NIS/BVR-3/2022-23 dated
29.06.2022 issued by the same Adjudicating Authority in another case allowing
the benefit of services provided towards single residential unit. |

6.2 He further stated that Notification No. 24/ ZOi 2-Service Tax dated
06.06.2012 provides ‘determination of value of service portion in execution of a
, works contract. As per this Notification, they are liable to pay Service Tax on
40% of the total amount charged in the works contract. Considering 40% of the

taxable value of Rs. 12,12,081/-, the net taxable value would be Rs. 4,84,832/-

~ which is below threshold lim!t of Rs. 10 Lakh.

6.3  Without prejudice to the above, he subrnitted that he is also elig‘,ible for

SSI exemption of Rs. 10 Lakh as per Notification No.- 33/2012 and thus his Service
Tax liability would only on Rs.2,12, 081/- which comes to Rs. 30,751/-. He was
not liable to pay Service Tax considering the real nature of income and nobody
will try to remain away from department just to save a meager tax of Rs.

30,751/-. The Service Tax on construction of residential unit may please be

deleted. .

7. | have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appellant. | find that Show Cause Notice had

"been issued without verifying any data or nature of services provided by the
| Appellant as the same had been issued only on the basis of data received from

the Income Tax department. -'Howeve_r, the Adjudicating Authority has

considered the written submission of the Appellant has dropped the demand of .

Rs. 72,066/- and confirmed the demand of Rs. 1,75,752/- by holding that the
Appellant is not eligible for the exemption as a sub-contractor as the work order
is not submitted by them.

8. The Appellant submitted an affidavit dated 27.06.2022 entered into with

3 m)/ | _ .Page4of5
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-widow of late Shri Dayabhai Laghrabhal Dekam wherein it has been mentioned

that the appellant has -carried out construction of a single re51dent|al house
ha\(ing'two rooms, 1 kitchen, 1 bathroom and 1 toilet With'ha'terlals.during the
year 2015-16 having value of Rs. 12 lakh. The Appellant also produced copy of
reSIdential house contract work income ledger for the year 2015-16 reflecting
the lncome of Rs. 12, 12 081/- received from Dayabha Laghrabhai Dekani to
whom the services of construction of a single residential unit was provided by
the Appellant. o I' ‘

9. As per Show Cause Notice, the total taxable value of the Appellant for the

year 2014-15 was Rs. 37,084.33, however as per. Form 26As and books of
accounts produced by the Appellant, the total value of contract work income
was Rs. 36,81,314/-. On verification of the copies of work order for the year
2014-15 produced by the Appellant, it is found that the Appellant has carried out
work for construction of Gopal Gram Hat at Village Dadva under mission
mangalam yojana awarded by Panchayat Road & Building, Amreli. They have also
carried out construction work of 3-tooms in the court building at Chotila, Dist.:

- Surendranagar and work pertaining to construction of new primary health center

with post mortem room, Garage and compo_und wall at Village: Gopalgram,

_Taluka: Dhari, district: Amreli. AUl these services are falling under exempted
category under Notification No. 25/2012-Service Tax dated 20.06.2012 and thus,

' the total income earned by the Appellant during the year 2014-15 is exempt

from Service Tax and thus their total income was below the threshold limit
prescnbed under Notification No. 33/2012-Service Tax dated 20.06.2012.

10.  During the year 2015-16, out of total taxable value of Rs. 16,77,476/-, the
Adjudicatlng Authority granted exemption of Rs. 4,65,395/- under Notification
No. 25/2012-Service Tax dated 20.06.2012 and demanded Service Tax on
remaining amount of Rs. 12,12, 081/-. Further, if the affidavit is not considered

~as valid document, then also the income of Rs. 12,12, 081/- is to be considered

under works contract income as per proﬁt & loss account. produced by the
Appellant. In works contract service, the abatement of 60% is available under

_ 'the Service Tax Act/ Rules and the Service Tax is payable on remaining 40% of

the taxable value. Here, as per provisions of Notification No. 33/2012- Service

‘Tax; the taxable value comes below Rs. 10 Lakhs after allowing the abatement
" and hence, the Appellant is not llable to Service Tax.

11.  In view of above, | set aside the lmpugned order and-allow the appeal

2. mmﬁﬁﬂimmmmm%ﬁmm%l
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| 12. “The i ' ant js disposed off as above. ,
. . ﬁ#——' :w'l.- hadt e
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o rp a; 2. 2 R 'cﬁr,;’ nt YA (.ﬂﬂ)léonlmfssioner (Appeals)

To, A A,

Shri Babubhai I(alubha1 Dhadhal, | 4 argeE g e, v e,

Post: Nitavada, Taluka: Babra, ’ aw, Fre: 311113&365421

Dist.: Amreli-365421 T
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