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M/s. Nileshbhai Jayantilal Parmar, Prop. OfI_MIs. Sukhnath Steel, A:mreli

, (hereinafter referred to as “Appel.lant”) has filed the present Appeal against
Order-in-Original . No. 128/AC/NIS/BVR-3/22-23 dated 06.06.2022 (hereinafter

| referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
_ GST Division-3, Bhav_nagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the thitd party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 & 2015-16 of the Appellant. Letter dated 22.07.2020 .
was issued by the Jurisdictional Range Superintendent.requesting the Appellant
to provide information/documents viz. copies of L.T. Returns, Form 264S,
Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual Bank
Statement, Contracts/ Agreements entered with the persons to whom services
prowded etc for the Financial year 2014-15 to 2015-16. However, no reply was
received from the Appellant.

3. . In absence of data/information, a Show Cause Notice dated 17.08.2020

was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.

2,76,722/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

. as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

" to tmpose penalties under Section 78, 77(1)(a), 77(2) and 77(1)(c) of the Act
. upon the Appellant '

4, The above Show Cause Notlce was ad]udicated by the adJud1cating
authorlty vide the impugned order confirming Service Tax demand of Rs.
- 2,76,722/- under ‘Section 73(1) 'along with interest under Section 75 of the Act,

~ imposed penalty of Rs. 2,76,722/- under Section- 78 of the Act, imposed penalty
| of Rs. 2,000/- each under Section 77(1)(a) and 77(2) of the Act.

5. Being aggneved the Appellant has preferred the present appeal on
various grounds that the Appellant has a manufactunng work of fabrications of
steel stair way, door, stair wall and other from purchase of steel pipe SS Coils SS
Sheet. They have not provided any services to his clients during the notice
period. There' is no liability of Service Tax on fabrication work as a
manufacturing activity and there was no need to Service Tax registration or
o payment in the financial year 2013-14, their turnover was Rs. 8,96,388/- and

~ thus, they are eliglble for ‘threshold exemptlon in the year 2014-15 havmg
turnover “of Rs. 10,35,850/-. Thus, they are liable to pay SerVIce Tax on
remammg amount of Rs. 35,850/- only. The entire demand is time barred as
nne of the ingredients specified in the Section 73(1) of The act have been
‘ The demand of Service Tax is not sustainable arid thus they are not llable
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for interest and penalties as imposed in the impugned order. They relied on the
decision in the case of Adecco Flexione reported at 2011-TIOL-635-HC/KAR-5T.

6.  The matter was posted fdr. hearing on 02.02.2023. Shri Bhaskar Joshi, .

Advocate appeared for personal hearing. He submitted that the appellént was
making steel ladders with welding of steel pipes and supplying to Jain trusts who

had deducted TDS on it. Adjudicating Authority has taken it as a service based T

on Form 26AS and passed order exparte without ascertaining nature of work.

- There being no service, appellant is not liable to Service Tax. Invoices for sale

are enclosed. He requested to drop the order.

7. I have ca.refully gone thrdugh the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided

in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verii"ying any data |
or nature of services provided by the App'ella_mt as the same had been issued only

on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order. .

9. it is on recde that the Appellant is having a proprietorship firm in the
_name and style of M/s. Sukhnath Steel, Lathi. The Appellant submitted the -

copies of Form 26AS, Balance Sheet, Profit & Loss account, trading account and
éopies of bills for the year 2014-15 & 2015-16. They have also ptoduced copy of

Balance Sheet, Profit & Loss account and trading account for the year 2013-14.

On verification of books of account, it reveals that the Appellant is engaged in
sale and purchase of goods. on verification of copies of Bills submitted by them,
it is seen that they are manufacturing steel stair, steel railing, steel gate, steel
grill, steel teapoy, steel bed, steél swings etc. with material and also carrying

out fitting of the same at customers’ premises. They have also provided these

goods to various Jain trusts. In trading account, there is mention of dpening
stock, purchase of goods, sale of goods and closing stock. The demand ra.ised by
the Adjudicatihg Authority on the value is nothing but the sale of goods as
mentioned in the trading account. Since the Appellant is engaged in sale and
. purchase of goods which is pothing but the trading of gbods. On going thr'ough all

these ingredients, it is proved that the Appellant is engaged in trading of goods

of steel items and carried out manufacture of various items therefrom.. The
trading is not the seryice and is exempt from Service Tax.

10. I find that the term ‘service’ is defined under Section 65(44) of the Act as
v
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’ -“Sen.n'ce means any activity carried out by a person for another for
consideration, and includes a declared service; but shall not ' include-

(a) An activity which constitute merely- : . - _
(i) A transfer of title in goods or immovable property, by way of sale, gift orin
" any other manner; or '
(ii)....
(@) ...."
Under Section 66B of the Act, service tax shall be levied on the value of all

- services, other than those service specified in the negative list. Negative list

de_not_es the list of services on which no service tax is payable under Section 66B
of the Act. As per Section 66D (e), trading of gpods is a service specified under .
the negative list which is as under: |

“SECTION 66D. Negative list of services.— . '
The negative list shall comprise of the following services, non)ely -

(a)...._ : | '

(b} .... o o ‘

(€) e o |

(d)....

(e) trading of goods;”

_Accordingly, on the activity of trading of goods, no service tax is payable.

10 1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax en activity needs to qualify as a service first. The term ‘service’ is
defined under Section 653 (44) wh1ch specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the activity of trading which is

‘ merely buying and selling of the goods is not a sennce Hence, the questlon of

service tax levy on the same does not arise. Accordmgly, it is not liable to
service tax, as the same is not a service. Further, negative list of seryices
comprises services but an activity of tradmg of goods is not a service, therefore
it.can be specified under the negative list of services. '

11.: In view of discussions and finding, | set aside the impugned order and

 allow the appeal filed by the Appellant.

12. aﬁaﬁmm‘aﬁnﬁaﬁamﬁmmﬂaﬂaﬁ%%ﬁmm% |
12, The appeal filed by Appellant is disposed off as above.
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To,

M/s. Niteshbhai Jayantilal Parmar, |

Prop. Of M/s. Sukhnath Steel,
Bagicha Plot, At: Lathi, Dist.
Amreli.
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