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Appeal No: GAPPL/COM/STP/2090/2022

;: et My / ORDER-IN-APPEAL :;
M/s. Beenaben Lalitkumar Sharma, Bhavnagar (heremafter referred to as
: “Appellant") has filed the present Appeal against Order-in -Original No.
_- 169/SERVICE TAX/ DEMAND/2021 -22 dated 21.01.2022 (hereinafter referred to as
‘impugned order’) passed by' the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinaftet referred'to as ‘adjudicating authority’).

2. The facts of the ~case, in brief, are that the Income Tax Departrnent
, -shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 15.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L ﬁfctount), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Finani:ial year 2014-15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant. | - . |

3. In absence of datahnformatlon, a Show Cause Notice dated 13 08. 2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
12,295/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as

. . "the Act’) alongwith interest under Section 75 of the Act. It was also proposed to

" impose penalties under. Section 78, 77(2) and T7(1)(c) of the Act upon the
Appellant .

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the 1mpugned order who confirmed Service Tax demand of Rs.
12,295/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 12,295/¢ under Section 78 of the Act, imposed penalty of
Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5 Being aggrieved, the Appellant has preferred the present appeal on
 various grounds that the Appellant is engaged in the business of trading of
furniture, electrical goods and household items etc. and also providing tuitions
to the students. The demand confirmed on value of Rs. 89,400/ - is nothing but
the income from tuition. Due to change of address she was unable receive the
Show Cause Notice and other related correspondence. She has been denied fair
opportunity of being heard and thus there is violation of natural justice. The
Department has not analysed the grounds for invocation of extended period viz.
absence of Service Tax registration and non filing of returns but mechanically

e construed the same to constitute suppression of facts with intention to evade

P yment of Service Tax. She relied on the decision in the case of Pushpam
Raceutical Co. Vs Commissioner of Central Excise, Bombay reported as 1995
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(78) ELT 401 (SC), Anand Nishikawa Co. Ltd. V. Commissioner of Central Excise,

-

SOTC Travels Services Pvt. Ltd. V. Principal Commlsswner, Central Excise .

reported as 2021 SCC Online CESTAT 2574, Uniworth Textile Ltd. V.
Commissioner of Central Excise, Raipur - 2013 (288) ELT 161 SC, Bharat Hotels
Ltd. V. Commissioner of Central Excise, Delhi, Delhi Internatlonal Airport Ltd.
Vs. Commissioner of CGST, Delhi - 2019 (24) GSTL 403 (Tri.-Del.). No rnala fides

can be attributed in view of absence of Service Tax registration and non filing of -

ST-3 returns. They retied on the decision of M/s. Suchak Marketing Pvt. Ltd. V.
Commissioner of Service Tax, Kolkata - 2013 (6) TMI 641.

5.1 The Service Tax cannot be automatically/ mechanically determined on
the basts of iicome Tax Return and Form 26AS and they relied on the decision in
the case of Cosmic Dye Chemical V. Collector of Central E;cclse reported as 1994
(95) STC 604 SC, Commissioner of Service Tax, Ahmedabad V. Purani ADS Pvt.
Ltd. - 2010 (19) STR 242 (Trl.-Ahmd.), M/s. Reliance Industries Ltd. V.

Commissioner of Central Excise', Rajkot- 2008 (10) STR 243 (Tri.-Ahmd.), -$ynergy -

Audio Visual Workshop V. Commissioner of Service Tax, Bangalore - 2008 (14)
STT 321. The service is exempted as per Notification No. 33/2012-Service Tax
dated 20.06.2012 and the Adjudicating Authority has mechanically charged

Service Tax. The aggregate value of all taxable services in the preceding

financial year 2013-14 was Rs. 1,18,800/-.

6. The matter was posted for hear:ng on 01.02,2023. Shri Lalit Sharma,'_
“husband of the appellant appeared for personal hearing and submltted that they

did not receive any letter, Show Cause Notice, personal hearing notice from the

department. Even Order-In-Original dated 21.01.2022 was, handed over to them

on 31.05.2022 after calling them to the office of CGST, It may be seen from the
profit _and loss account that income of Rs. 89,406/- is ttuition income and Rs.
10,077.75 is Kasar income. in view of this, he requested to set aside the ex-
parte Order-In-Original. ' '

7. | have carefully gone through the case records, impugned order -and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable
to Sennce Tax or otherw:se _ ‘

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order, It is the contention of the Appelliant that due to change of address they

have not received any letter, Show Cause Notice or personal hearing letters from
BeDepartment. The impugned order was handed over to them on 31.05.2022
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| ~ after calling her to the office of CGST.
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; 9. It is the contention of the Appellant that they are engaged in the business

i e PR i

of trading of furnlture, electrical goods and household items etc. and- also

_prowding tuitions to the students. The demand_confirmed on value of Rs.

89,400/- is nothing but the income from tuition which is exempt as per
Notification No. 33/2012-Service Tax dated 20.06.2012. It is their contention
that the income from tuition during the year 2013-14 was Rs 1,18,800/-. | find
that as per the documents viz. Income Tax Returns, Balance sheet, profit & loss
account, it is on record that the Appellant is engaged in sale purchase business

,in the name and style of Naman Collection. There is mention of opening stock,

sales, purchase and closing stock details in the profit & loss account produced by
the Appellant In income. tax return, there is mention of sale of goods and sale of
service in Part-A-P&L and the figures are tallied with the figures of sale of goods
and sale of service i.e. other income mentioned in the Profit & Loss Account,

The _Appellant is also having income from tuition of Rs. '89‘,400/- and Kasar

income of Rs. 10,077.75 total Rs. 99,478/- which is below threshold limit of Rs.
:IOA Lakh as per Notification No. 33/2012-Servite Tax dated 20.06.2012. On
verification of profit and loss account for the year 2013-14 and other income

entioned in income tax return, there is mention of tuition income of Rs.

~*1,18,800/- which is also below the threshold timit. Thus, I find that the taxable

value on which Serwce Tax is demanded is within the threshold limit as
prescribed under Notification No.33/20%2- Service Tax dated 20.06.2012 and thus

-1 am of the COﬂSidEI'Ed view that the Appellant is eligible for benefit of the said

Notification and is not liable to Service Tax.

10.  In.view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant ' '

aftﬂ?lmfmaﬁfaﬁﬂ's‘ St i IR SR i & R i 2 |
11_. The appeal filed by Appeliant is disposed off as above.
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