(sﬁ’rm w1 FrafeT, 75 qaraar weadrohv it ST o
o;o THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE _

g =, Sft qa & wa= / 2™ Floor, GST Bhavan
i’ﬂ'ﬂﬁﬁ'ﬂﬂﬁ'/RaceComscRingRoad

TSHIE / Rajkot — 360 001

Tele Fax No 0281 — 2477952/2441142Email: oonmppB-cexamd@mc in

@

. i)

(i)

.'B}

R 50 m‘ﬁq e 1,000f-
w’ S st %gﬁ‘ e
' 00/- m!ﬂ' . N

DIN202302648X0000666756
wftwr / wrerEy : | YT aRad / ' Rt /Date
Appeal /File No. : 0.1.0. No. 31-03-2022
GAPPL/COM/STP/1475/2022 1097/SERVICE TAX- .

AUDIT/DEMAND/2021-22

e Arkw wEAT(Order-In-Appeal No.):
BHV -EXCU S-GOO-APP-039-2023

e o fmim s
Date of Order; ; . : Il v @ arda/

13.02.2023 O Date of issuc:16.02.2023

oft oy v fly, age (enftew) , ez TragTfE /
Passed by Shri Shiv Pratap Singh, Commissioner {Appeals),Rajkot.

AT KT/ mm/ ST/ WA Y, WA TEE e/ ReTee/ e AT, mrlﬁ\z/ WA /i I
Feforfary ardt go adw & gfe: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham : -
arfraatagfiard wr ATy T T /Name & Address of theAppellantARespondent :-

M/s. Hl s Elite Chonilcah. 94/ 5, GIDC, Chitra,Bhavnagar

g%ﬂ aggncvcdﬁ]fywﬂ'?xﬁs Order- inuﬁpeal Ea,y E: ,appca.l mihmpmmmn% in the following

%@m‘ﬁaﬂ ?“fitm 86 Wﬁw mﬂwa‘mm + 1944 %t @17 35B ¥

Apml to Customs. E'ét’g4ae ax? Sexvioehzax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86

Wmﬂ%ﬁyw mmmwwmmﬁmm ¥z =i F 2,

The spec:ial bench of Customs, Excise & Seglia:e Tax ellate Tribunal of West Block No. 2, R.K. Puram, New

T T S R SR e e

Wﬁhawam bermilh&fefu bﬁ%Sb(Fg;m oaae%?wx J}x otﬁm mn&% mﬁ-sﬂa}zﬂ rgor,
ir wnﬁﬁ"wm‘“ﬂfm% ugich e ki R *%* ”"’f%mﬂ"m

| ww we%?é@%‘: s
?;k sl ﬂﬁfi‘" B ch "’*‘%‘m&w&“ A A n%%"’zf”"’%ﬂﬁz

L oty meﬁ@éﬂm% Ty
i mwso %100% wi' 5,000/~
g;g:éeﬁ «:%3'* e R e T ) 8 e 5}?7.}.5

XS ST AT T

. mem te:nB‘ ngql_(g]ofSecggqaﬁof ew 4mm%

2.%‘;’%&5 @gm me‘@“

mﬁ epdh of noglnat ﬂc'“sgg&f b,aezfm G e L




i

(i)

©

i

{i5)

(i) -

(iv}

v)

(vi)

(D)

(E)

]

G

ommi before .
iﬁmm.imﬂwmqui afielia mifter (iez) % wiE afiet % ﬁmmuwﬁﬁww« f

Y 35T ¥ S, AT 6 fiwfre aftfraw, 1994 ﬁmaa tmm:&n&ma mm%wgﬂaﬁsﬂu ,

. TR ¥ apder W A SRR BT AT H 10 TR (10%), 90 7 o ¥ utaT
ﬁtﬁaawwmwﬂ"g&mm ¥ swig o !Fh “ﬁhwma
HATHT & e “wi ﬁqﬂqw

{i) mn ﬂ

{t) & A Ht o mtrﬁr

{iii) ke awy ® Ay 6 ¥ aimiw 3 oy

- anf gwsgtwr:%arﬁtﬂwmza aﬁﬁwzou *m%ﬁﬁuﬁaﬁaﬁwm&w&%mm

e afle
Foranapﬁea]hobcﬁledbefdrazlthe ATunderSechon35FoftheCentralExaseAct,1944whichmalso
made pcablctoServ:ce‘l‘axunderScchonBSoftheFinanceAct 1994 sttlusordcrahallhc
before e'l‘n’bunalon ent of 10% of the du demandedwheredutyordu ancl ty are in dispute, or
penatty, w elsmdmpute. provided the amount of pre-depo uldbesubjecttoa

ceiling of Rs. 10 Crores,
Under Centiral Excise and Service Tax “Duty Demanded” shall include :
i) amount determined under Sectioni 11 D;

i1 amount of erronecus Cemrat Credit taken;
i) amount &ayable Rule 6 of the Cenvat Credit Rules
.- provided further that eprows;onsofthisSecﬁonshallnota to the stay axphcauonandappeala
before any appellate anthority prior to the oommencement of ce (No.2) Act, 2014

%‘%w ﬁﬁ‘mwam T
11000 %‘:ﬁmon- ue%gs%mau:: %834 Govermegmrf mhmmmmmﬂ%;ﬂﬁﬁﬁiiu

e T o AT

In of wh lp transit from %ﬂmy wqreho factory
or from Qrf.él mougto mﬂ?ﬁ%m of ;focem:g o ma %e“ﬁotﬁs%“ grthuelr storage

' ¥ ¥ # Wiy ¥ ¥ #,
o —————
ma‘fu.?fm"uaeﬁ" u‘ie © Exporiod 10°anty Counte or oo a0 28 exci

upam outs:gm India cxport to Fal or““;mtan ﬁ||:|1'ghouti ps{yment of duty.

C tg owed utilmdtoward tofexusedu on final products under the slon
rcd; tc§1 Rﬂie ma?gzti er sur:.hs 4 m m%ssig{wr ippealseron [ row e
c

ﬁ' “‘*%“Eﬁ @ﬁﬁﬁwﬁ VY T m.

be monmg Ezm.ﬁmf:: :‘“ t m"“‘tﬂ:e o
lpayment of pre as pre under

EEofBEA i aumhlqorﬂeadofﬁwou Bt

% tmﬁ LSS ﬁmmgﬁmmmmmmmwmmammm
e e e %m&m&ﬁ herethe et nvoved in Rupees one

R P

alrhr wt mﬁ% aﬁ: ﬁmmmﬁtinwaw fapy |
yth ordﬁc?ﬁm of%%erm ar#a th:ér mmm lorem

Centr Govr_mc:asemaybe ed to a dau%t?ﬁa °r1ﬂfak?l°feea%?'hs 080 the
1975, kam-ltwwmwmmﬁnﬁwﬁume.so Y T

-mﬁimv&"% B4 a0 cane 25 thg gnder of the adiugicaring pphority ahal bear a

Fﬂ%‘ﬁmmﬁm mﬂi&) fRaareel}, 1982 ¥ afifr wa sy dafey it

gﬁnmmﬁtq& mmsggothﬂmwdmﬁmmnhmedmmemm&m
wﬁ:rgf :ggmﬁam%mm mmmmtmmmm

appe‘ﬂﬁntmm&r"““{f"“‘{ P;."“‘fg relating to fling of appeal to the higher appellate anthority, the




C . -~ i ) ' Appeal No: GAPPL/COM/STP/1475/2022
~ .. = A4 / ORDER-IN-APPEAL ::

| M/s. Elite Chemicals, Bhavnagar (hereinafter referred to as “Appetiant”)

has filed the present Appeal against Order-in-Original No. 1097 /SERVICE TAX-

AUDIT/DEMAND/2021-22 dated 31 -03.2022 (hereinafter referred to as ‘impugned
~ order’) passed by the Assistant Commissioner, Central GST, Division, Bhavnagar-

1. (hereinafter referred to as ‘adjudicating authority’).

2. - The facts of the case, in brief, are that during the course of audit of the
records/ returns of the Appellant for the period from Aprll-2015 to June-2017, it
was observed that the Appellant is a recipient of Goods Transport Agency Service
and is required to pay the Service Tax under reverse charge mechanism on goods
transport agency services. Thefpa'id Service Tax by utilizing Cenvat credit
instead of paying by cash and thus they short paid the Service Tax of Rs.
, | 44,238/- during the period under reference. The Appellant have not filed four
® . half yearly S.T.-3 returns for the period from October-2015 to June-2017. Thus
- they have suppressed the payment of Service Tax until revealed during the
course of audit.

T

.

3. A Show Cause Notice dated 28.09. 2020 was issued to the appellant

- wherein it was proposed to recover Service Tax of Rs. 44,238/- under Section

.7'3(1) of the Finance Act, 1994 (hereinafter referred to as-‘the Act’) alongwith

1nterest under Section 75 of the Act. it was also proposed to irnpose penalties

under Section 76, 78 and penalty of Rs. 80,000/- under Section 70(1) for non-
filing of total four S.T.-3 returns. |

4, The aforesaid Show Cause Notice was Adjudicated by the Adjudicating

_ Authonty vide impugned order dated 31.03.2022 wherein the Adjudicating

@ - Authority- conflrmed the demand of Service Tax of Rs. 44, 238/- alongwith

. interest. He aiso imposed penalty of Rs. 44, 238/ under Section 78 of the Act
and penalty of Rs. 80, 000/ under Section 70(1) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Adjudiéating Authority erred in charging interest as well
' as'levy of penalty of Rs. 80,000/- under Section 70(1) of the Act. They further
| stated that they are running manufacturing unit and have obtamed Service Tax
registration as service provider instead of service recrpient due to lack of
knowledge. The service tax was debited from their Cenvat credit accou_nt and
thus there was a bonafide mistake on their part and have no motive of tax
evasion. There has..b_eeh a procedural and.technical offence and therefore,
imposition of penalty in terms of section 76, 78 and 70(1) of the Act is not
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Purohit appeared for personal hearing and reiterated the submissions in the
appeal. He submitted that the appellant has correctly paid the tax due on him

but inadvertently had entered incorrected category of service in S.T.-3 return. -
In the absence of any supbression or fra'ud,_ extended period cannot be invoked
for a bonafide mistake. He requested to allow one week time for submission of -
detailed written not, in this regard and requested to allow the appeal by setting |
" aside the Order-In-Original.

6.1  The CA in his written additional submission received on 31.01.2023 has re-

iterated the arguments made in the appeal memorandum. He further stated that

due to mistake on the part of tax consultant, they registered under Goods
~ Transport Agency and filed some return under Service Tax, availed Service Tax -

credit without payment of duty discharge by cash. The said mistake is bona fide
and they were not aware that they have to pay i:he Service Tax on transport
services availed and have to file Service Tax returns. This bona fide mistake
cannot be taken as suppression of fact or evasion of tax but it.is just technical

mistake and no penalty can be imposed upon them. They rely on the decision in '

the case of Commissioner of GST and Central Excise Vs. M/s. Citi Bank N.A. Civil

Appeal No. 8228 of 2019, Padmini Products V. CCE 1989 (4) SCC.275, Tamilnadu
Housing Board V Collector of Central Excise 1995 Supp (1) SCC 50. According to |

Section 80, no penalty may be imposed under Section 76, 77 or 78 and they rety
in the case of Daurala Organics Vs. Commissioner of Central Excise -. 2014 (4) TMI

7. .I have carefully gone through the case records, impugned order and |
appeal rnemorandum filed by the Appellant'. | find that the issue to be decided

in the case on hand is whether the Appellant is liable to discharge Service Tax by

debiting tax amount from Cenvat credit account or by payment of cash ledger, is

in accordance with law or not and whether théy are liable to penal action under
various Sections of the Act.

8. | find that it is undisputed fact that the Appellant is a recipient of Goods

TranspOrt Agency and since they are required to pay the Service Tax under
reverse charge mechanism on Goods Transport Agency service by cash payment
instead of utilizing cenvat credit. It is evident that the Appellant has paid the
Service Tax on Goods Transpbrt Agency by ‘debiting from' credit ledger for the
period April-2015 to June-2017 to the tune of Rs. 44,238/- which Is against the
provisions under Section 66B and Section 68(2) of the Act read with Notification

No. 30/2012-Service Tax dated 20.06.2012. The Appellant was required to pay

the Service Tax by cash and not from Cenvat Credit ledger. However, | find that

they have already paid through debit from Cenvat credit account and thus, they

are liable to pay Service Tax by cash.
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9. It is on record that there was an error -apparent on the Appellant’s side
which was ot dellberate with an mtend to evade payment of Serwce Tax and
. thus the bona fide mistake is there. They are ready to pay Serwce Tax and thus,
| hold that they were liable to pay Service Tax in cash. Since they have already
. debited from Cenvat Credit account the matter is revenue neutral and hence i
am of considered view that they are not. l1able to any interest and penalty under |
‘Section 78 of the Act. However, it is on record that they have not filed four 5.T.-
3 returns and thus, | hold that they are liable to penalty under Section 70(1) of
the Act.

10.  In view of discussions and ﬁndings, | partly uphold the impugned order
and partly reject the appeal filed by the Appellant

1. mmﬁﬁﬁmmmmmammtu
11. lled_byAppellant is disposed off as above.
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