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. . ' Appeal No: GAPPL/COM/STP/1758/2022

. Srefter der / ORDER-IN-APPEAL ;:

M/s.. Slddharajsmh Mdaysinh Ghavda, Palitana (herelnafter referred to as
“Appellant”) has filed the present Appeal against Order-ln-Ongmal No.
98/SERVICE TAX/DEMAND/2022-23 dated 16.04.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistarl't Commissioner, Central GST, Division,
Bhavnagar-1 (hereinafter referred to as ‘aldjudicating authority’).

2.  The facts of the case, in- brief, are that the Income Tax Department
sher_ed the third party information/ data based pn income Tax Returns/ 26AS for
the' Financial- year 2015-16 of the Appellant. Letters dated 25.08.2020 &
15.12.2020 were issued by the Jurisdictlpnal' Range Superintendent requesting
the Appetlant to provide information/dpcuments viz. copies of I.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
Annual Bank Statement Contrectsl Agreements entered with the persons' to
whom services provided etc. for the Financial year 2014-15 to 2017-18 (upto
June-2017). No reply received from the Appellant : .

3. In absence of data/informatlon, q show cause notice dated 18. 12 2020
was issued to the Appellant, demanding Serwce Tax and cess to the tune of Rs.
1,65,703/- ‘under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

- - as ‘the Act’) alongmth 1nterest under Secl:lon 75 of the Act. It was also proposed

" "to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act

upon the Appellant |

4, The adjudicating authonty vide the impugned order confirmed Service
Tax dem_and of Rs. 1,65,703/- under Settion 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 1,65,703/- under Section 78 of the
Act, imposed penalty of Rs. 5,000/- each under Section 77(1)a), 77(2) and
~77(1)(c) of the Act. K

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that they are engaged in labour work towards repairing,
~ construction of small residential owner and the same is ekempted from Service

Tax as per mega extemption Sr. No. 14(b). The Show Cause Notice is time barred.
| There is no suppression of fact fraud etc with intend to evade payment of

Semce Tax. The Ad]udicatmg Authority erred in levymg penalties.

6.  The matter was posted for. hearing on 09.01.2023. Advocate Minaj R.
y Nayeni appeated for personal heanng an_d submitted that|the inc_ome was in
~ respect of construction of single residential unit which is exempted under 5r.

No. | 14(b) of the Notiﬁcatien No. 25/ 201'2;1 He requested to allow one week time

for submission of additional documents. ‘

The - Appellant has submitted documents vide thelr letter dated

G
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25 01.2023 as undertaken dunng the course of personal hearing.

7. | have carefully gone through the case records, lrnpugned order and
appeal memorandum filed by the Appeilant. I find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appetlant as the same had beén issued only on the basis of data received from .
the Income Tax department and the Adjudicating Authority has confirmed the

demand of Service Tax -vide impugned order. It has been held by the .
Ad]udlcating Authonty that the services provided by the Appellant is a taxable
service in absence of information/ documents, which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for

, personal heaﬁng also. The Appellant on the other hand in the grounds of appeal
as well as duriné, the course of personal hearing, stated that their service is

| exempted by virtue of Entry No. 14(b) of the ‘exemption Notification No.
25/2012-Service Tax dated 20.06.2012.

8. The Appellant has produced Form 26AS, ITR, Balance S}ieet, Profif- & Loss -
account in support of his claim of exemption under Notification No. 25/2012-
Service Tax dated 20.06.2012. The 'profit & loss account- income is solely from
construction work labour. inco’rne. Materials expenses are also shown. Balance
sheet shows value of construction work machinery dead stock and advance given .
to lender. Form 26AS shows no income payment with TDS. All these documentary
evidences are sufficient to demonstrate that the appellant is small time pfoyider

of service in respect of construction work i.e. construction of single residecial ~

unit carried out on tne basis of oral agreement/ understanding. The said activity

+ of service is exempt vide entry No. 14(b) of Notification No. 25/201 2-Service Tax
dated 20.06.2012, In the absence of any liability- ;owards Service Tax, question
of any penalty does not arise. | )

9. In view of above, | set aside the impugned order and allow the appeal.

10. arfiadl g1 oof 9t ¥ erdfie w1 ATeRI SR AP A BT onar & |
10.  The appeal filed by Appellant is disposed off as above.
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