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 Appeal No: GAPPL/COM/STP/1480/2022

-, arfier TARr / ORDER-IN-APPEAL ::

M/s. Bajrangdas Durlabhram Devmurari, Bhavnagar (hereinafter referred
to as “Appellant”) has filed the present Appeal against Order-in-Original No.
1076/SERVICE TAX/DEMAND/2021 -22 dated 30.03.2022 (hereinafter referred to
as tmpugned order’) passed by the Assistant Comn'nssioner, Central GST
Dwusron Bhavnagar-1 (herelnafter referred to as adjudtcatlng authority’).

2. = The facts of the case, in brief, are that the Income Tax Department
- shared the third party information/ data based on Incorne Tax Returns/ 26A5 for
the Financial year 2015-16 & 2016-17 of the Appellant. Letters dated 24.07.2020
& 26.08.2020 were issued through mail and registered post by the Jurisdictional
~ Range Superintendent requesting the Appellant to provide information/
documents for the Financial year 2014-15 to 2017-18 (upto June-2017). However,
the Appellant submltted insufficient documents. .

3. in absence of datahnforrnatlon, a show cause notice dated 21.12.2020
was issued to the Appellant demanding Service Tax and cess to the tune of Rs.
4, 30 710/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act ) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77{1){c) of the Act
_upon the Appellant. . , .

4. B The adjudicating authority vide the impugned order conflrmed Service
Tax demand of Rs. 4,30,710/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 4,30,710/- under Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2)
and-77(1)(c) of th_e‘Act. -

5. Being aggrieved, the Appellant has preferred the present appeal on
grounds that they are having a rent income of co-ownership property. The plot
on which rent is received is belonging to 4 co-owner and they have also
transferred amount by cheque in co-owner’s bank account. Those amount is also
. mentioned in Profit & loss account. After shanng the amount, their net income
is below “exemption limit of Rs. 10 lakh- The Adjudicating Authority has not
appreciated that the Show Cause Notice issued is time barred as there is no
suppression of fact fraud etc. wnth intent to evade payment of tax by them. The

Adjudicating Authority erred in {evying penalties.

6. The matter was posted for hearing on 13.12.2022. Advocate Minaj Nayani
appeared for personal hearing and reiterated the submissions made in the
appeal. He submitted that the appellant has gwen plot on rent to shipbreakers.
. The plot is owned by 4 brothers but the rent is received by the appellant who

hothares it with his brothers. The divided share of the: appellant is below the
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threshold timit. He requeéted to set aside the Order-In-Originat and allow the

[

appeal. . .

- 7. | have carefully gone through the case records, impugned order and
aﬁpeal memorandum filed by the Appellant. | find that Show Cause Notice had
" been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued.only on the basis of data received from
| the Income Tax department and the Adjudicating Apthority has confirmed the

demand of Service Tax vide 'impug‘,ned order.

8. The main issue to be decided in the instant case is whether the service
provided by the Appellant is taxéble under Service Tax or otherwise. Ongoing
through the impugned order, it has been held by the Adjudicating Authority that
the service provided by the Appellant is a taxable service in absence of

information/ documents which were neither submitted by the Appellant nor had '
they filed any defense submission and had not appeared for personal hearing

also.

9. The contentio'n of the Appellant is that the rent income is for the plot-
. owned by the Appellant and his three brothers and he has transferred these
amount by cheque in co-owners’ bank account and reflecting in his profit & loss
account. Therefore, it is to be decided whether the Appellant is eligible for
threshold exemption limit, or otherwise. '

10. The Appellant produced documents for land owned by him and his
brothers, Shri Bhagwandas D. Devmurari is having land at survey No. 25/01,
account no. 134 at Village: Mathavada. Shri Laxmandas D. Devmurari is having '
land at survey No. 25/2, account no. 185 at Village: Mathavada. Shri Dharamdas
D. Devmurari is having land at survey No. 25/4, account no. 71 at .Village:
Mathavada and tand owned by the Appellant is at survey No. 25/3, account no.
121 at Village: *Mathavada. He produced the copies of Form 7/12 &. 8-A
prescribed by Gujarat Government for possession of agriculture land. He also
produced copies of rent contract entered by him and brothers (co-owners) with
" various parties viz. M/s. Lucka Steel Industries, M/s. Capital Steel Corporation,
M/s, Diamond Industries, M/s. Kiran Ship Breaking, M/s. Bohra Exports Pvt. Ltd.
and M/s. Sarvag Shipping Services Pvt. Ltd., Bhavnagar for renting of their land.

11.  The Service Tax demand is for Financial Year 2015-16 & 2016-17. The -
Appellant produced copies of Balance Sheet, Profit & Loss Account and éccount
statements for the year 2015-16 & 2016-17. The income. from rent of co-
ownership pi'operty for the year 2015-16 is Rs. 10,80,000/- out of which the
| Appellant transferred an amount of Rs. 3,08,100/- to the other owners of - the
land. Thus, their net income is below Rs. 10 lakh. Likewise in the year 2016-17,
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the total rent income is Rs. 18,97,000/- and the Appéllant transferred an
amount of Rs. 8,63,166/- to the other _owne?s of the land. Thus, after deducting
the co-owner income of Rs. 8,63,166/-, thé net income of the Appellant comes
to Rs. 10,33,834/-. Since the income during the yeaf 2015-16 was beltow
threshold limit of Rs. 10 Lakh, he is eligible for benefit of threshold Limit during
the yeaf 2016-17. Hence, the taxable income of the Appellant during the year

2016-17 comes to Rs. 33,834/- on which he is liable to pay Service Tax.

12.  in view of the above, I'direct the Adjudicating Authority to re-caltulate
the Service Tax and inform the Appellant accordingly within 30 days from the

_date of receipt of this order. The Appellant is liable to interest on the Service

Tax so. calculated by the Adjudicating Authority along:with all penalties as
imposed in the impugned order. However, penalty under Section 78 will be equal
to-the amount of Service Tax so calculated by the Adjudicating Authority. | also
allow benefit of reducéd penalty under Section 78 as envisaged under proviso
subject to fulfilment of the conditions narrated therein. The penalty under

~ Section 77{1)(a), 77(1)(c) and 77(2) are upheld.

13 In view of discussions and findings, | partly set aside the impugned order
and allow the appéat filed by the Appellapt to the above extent.

14, ol gRy o 9 T ot o1 Froer SE b A M |

14. The appeal filed by Appellant is disposed off as above.
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