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Gl iipose penalties under Section 77(1 )(a), 78, 77(2) and 77(1){(c) of the Act

Appeal No: GAPPL/COM/STP/1476/2022

- M/s. Manishbhai Manilal Andhariya, Bhavnagar (hereinafter referred to as
- “Appellant”) has filed the present Appeal against Order-in-Original No.
817/SERVICE TAX/DEMAND/2021-22 dated 23.03.2022 (hereinafter referred to as
lmpugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (herelnafter referred to as ‘adjudicating authority ). |

2. -The facts of the case, in bnef, are .that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 15.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VATI Sales Tax Returns, Annual Bank Statement
Contracts/ Agreements entered w1th the persons to whom services provided etc.
for the Financial year 2014-15, 2015-16 & 201 6-17. However, no teply was

3 ._received from the Appellant.

3. In absence of datal information, a Show Cauise Notice dated 14.09. 2020
| was issued to the Appella_nt demanding Service Tax and cess to the tune of Rs.
1,75,871/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

upon the Appellant.

4. - The ‘adjudicating authority vide the impugned order confirmed_ the
* demand of Rs. 1,75,871/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 1'75 871/- under Section 78 of the Act,
imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)c)
-of the Act. :

| 5.' Belng aggrieved, the Appellant has preferred the present appeal on
various grounds that he is dolng transportation of ‘kapchi’ through his own truck.
He has only one truck No. GJ4V-4358. He has shown carting income of Rs.
 14,22,905/- in the income tax return and also shown diesel expenses, driver
salary and truck related. expenses in his income tax return. Thus he is not acting
~asa Goods Transport Agency but doing transportation by his own truck which is.
. falling under negative list as per Section 66D(p)(i)(A) of the Act. He filed reply
. with. evidence to the department on 03.03.202'2' which_vras ignored by the

o Adjuc_:li_cating Authority. The Show Cause N_otice is time barred since the same

\Mas fssued on 14.09.2020- covering the period 2014-15. The Adjudicating
Authority erred in confirming the demand, interest and penalties since he is not
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, 6. ' The matter was posted for hearing on 27.01.2023. Advocate Shri Bhavesh
Purohit appeared for personal hearing and submitted that the appellant is an
individual truck owner, who is not issuing consignment note. He has enclosed all
supporting documents with the additional submitted during'the personal hearing.
He had made submissions to the Adjudicating ‘Authority ‘vide letter dated .
03.03.2022, a copy of which is submitted by him showing acknowledgement by
the department, but the same has been overlocked and ex-parte order was
passed resutting in great injustice to them. He requested to set aside the Order-
In-Original and grant relief. ' -

6.1 The additional submission is akin to the statement of facts and grounds of '
appeal submitted by the Appellant. They have submitted the copy of certificate
‘of registration of truck No. GJ04V-4358 owned by the Appellant and coy of
insurance certificate of truck, income tax computation sheet and books of
account for the year 2014-15. - ’

7. I have carefully gone through the case records, impugned order and
| appeal memorandum filed by the Appellant. | find that Show Cause Notice had _
been issued without verifying any data or nature of services provided by the | _
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating -Authority has confirmed the
- demand of Service Tax vide impugned order without considering the reply dated
03.03.2022 filed by the Appellant.

8. . | find that the main issue that is to be decided in the inétant case is- =

whether the activity carried out by the Appellant is covered under exemption
~and as to whether the amount received for providing the services is taxable, or
otherwise, '

9. On verification of balance sheet for the year 2014-15, there is mention of
truck No. GJ4V-4358. The Appellant produced copy of certificate of registration
of the said truck. There is mention of carting income of Rs.-14,22,905/- in :
trading account-of the Appellant. Thus, it is found that the Appellant is an-
individual truck owner not issuing any- consignment note,’ by whatever name

calied and transported the goods in his owned truck. _

10. The Appeilant stated that he has provided services.to transportation of
goods in the truck owned by him and has not issued any. consignment notes etc.

and transportation activity was carried out on oral understanding with his

customers. Therefore, it appears that the services provided by him. are squarely’

. covered under Section 66D(p)(i)(A) which is re-produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shaﬂ comprise of the following services, namely :—

{p) services by way of transportation of goods—
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Appeal No: GAPPL/COM/STP/1476/2022

(i) by road except the services of—

(A) a goods transportation agency,
* (B) a courier agency;”

“On plain reading of the above provisions, it is amply clear that sennces by way.
of transportation of good by road excluding services of a goods transportation
agency are covered under negative list. As enumerated above, the services
.provided by the Appellant are not as a 'Goods Transport Agency services.
Therefore, the services provided by the Appellant are well within the ambit of
Section 66D(p)(i)(A) of the Act and hence the Appellant is not liable to any
service tax ' - D

11.  Inh view of chscusswns and finding, I set aside the irnpugned order and
. allow the appeal filed by the Appellant.

12.  dfemal gR <o @1 T 3t &1 FueRT Sudiad a8F J fpar e @ |
i2. The appeal filed by Appellant is disposed off as above.
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