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Appeal No: V1/40/BYR/2022

2 i 3maer / ORDER-IN-APPEAL ::
M/s. Keyur Gunvantrai Patel, Bha\rnagar (hereinafter referred to as |
“Appellant”) has.filed Appeal No. V2/40/ BVR/2022 against Order-in-Original No.
414/SERVICE TAX/DEMAND/2021-22 dated 13.03.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authonty ). |

2.  The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 the Appellant. Letter dated 26. 08.2019 and
summons dated 16.07.2020, 27.07.2020 & 28.08.2020 were issued by the
Jurlsdlctlonal Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, ‘Annual Bank Statement,
Contracts/ Agre_ements entered with the persons to whom services provided etc.
for the Financial year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017).
However, no reply was received from the Appellant. The Appellant failed to
submit the required details and it was also observed that the no service tax
returns were filed by the, Appellant from April-2015 to March-2017. With effect
from 01.07.2012, the negatwe list regime was introduced under which all
services were taxable and only those services that were mentioned in the
negative list, werée exempted ‘Since, the Appellant has not submitted the
required details despite reminders by the junsdictlonal Range Superlntendent as
the service tax liability was required to be ascertamed the figures mentioned in
the .FTR/26As provided by the Income Tax Department are considered as- the

total taxable value in order to ascertain the service tax liability.

3. In absence of data/information, a show cause notice dated 18.09.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
14,28,037/- under Sectlon 73(1) of the Finance ‘Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed to impose penalties under Section 76, 77(2), 77(3){c) and Section 78 of
the Act. ‘ " '

4, - The adjudicaiting authority vide the impugned order confirmed Service
Tax demand of Rs. 14,28,037/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. :I4 28,037/- under Section 78 and
penalty of Rs 5,000/~ each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.
The Ad]ud1cat1ng Authority do not impose penalty under Section 76 of the Act

5. Being aggrieved, the Appellant has preferred the present appeal on

\cious grounds as stated below: /ﬁ)/—
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(i) Al accounts/ returns pertaining to the period under reference had been

scrutinized/ audited by the Income Tax Department who verified to arrive the. '
genuine and correct taxable value but in the case on‘*hand the subject show.
cause notice appears to had been issued without thorough verification of the

reports returns etc. filed under the provisions of Act. The show cause notice
have been issued on the assumption and presumption grounds and is time

barred.

(i)  The Appellant was engaged in carrying out _Wc)rks of repair of vessels/ships-
on the basis of contract/ agreement made with Gujarat Maritime Board (GMB). .

The GMB providing such place coming under the Territory of designated ports

wherein such goods are used to load and use to unload for furtherance purposes’

either for export etc. They dealt with only to provide manpower .to such

‘vehicles, fresh* water on board of the respective vessels anchored meant for -

repairing work etc. After completion of repairing work upon the respective
vessel, they had no any control over ’the repaired vessel for furtherance carrying
out business with the sea ‘water. Thus, the impugne& order passed without
verifying the factual position of the business carried out by the Appellant.

(iii) ~ They had carried out repairing works of vessels which was subsequently
not used in or in relation for “home consuimption” and hence as per Section 46
of the Customs Act, 1962, the gquestion of levy of service tax does not arise as

tevy of service tax is far away from the statutory provisions of the Act. The work _

carried out upon the sea going vessel is to be termed as provided in or in

relation to goods to be exported or the goods impdrted into India and hence the

impugned order may be set aside.

{iv)  The customs works pertaining to the port Jamnagar is falling under the
Commissionerate of Jemnagar and the port authorities are directly nexus with
each other who are also looking after the respective allotted work of export and
import and providing port facilities. These all activities carried out oniy and on
in respect of such goods either meant for export of import as the case may be by
utilizing the place of GMB. These all activities well known to the department

since before the period involved in the present issue. Therefore ‘the subject

Show Cause Notice was time barred since all such actlwtles carried out by the

Appellant were well known to the department

(v}  The department determined the assessable value hased on data of income

tax department. The assessable value under the provisions of the Act and under

the provisions of Income Tax law are separate to each other and may not be -

applicable in the nature and style as common for issuance of show cause notice.

{vi) The Appeflant was not liable to pay service tax on repairing works carried

# . ' Page 4 of 8

Appeal No: V2/40/8VR/2022



5
Appeal No: VZHWBVR! 2022

~out in or in relatlon to building of Port which is not be termed as “Commercial
_. purpose” and used within the territory of designated port and not outside the
port area. Therefore, they were not liable to pay the Service Tax on the work

which was nothing but part and partial of “port work” which was always being
consider while fixing the tariff of port.

6. Personal hearing in the matter was held on 10.01.2023. Shri N. K. Maru
and Shri U. H. Qureshi, Consultant appeatrs. for perlsonal'heéring and reiterated
the submissions in the appeal and those in the additiona( written submissions
handed over during the personal hearing. They submitted that the appeltant was
providing maintenance and repair service of thessell ship through the Gujarat
Maritime Board. The liability of service tax on the appellant was only 50% as per
Notification No. 30/2012 dated 20.06.2012 Sr. No. 9 and the remain'iug 50%
liability was on the recipient of service on Reverse Charge Mechanism basis.
They submltted that although the appellant had not filed 5.T.-3 returns for F.Y.
2015- 16 and 2016 17, they had discharged payment of Service Tax through
challan, a copy of which is enclosed with the appeal. They undertook to submit a
calculation sheet for their liability in this regard within a week and requested to
set aside the impugned order.

6.1 The addit‘ional submission handed over during the personal hearing is akin
~ to grounds of appeal and f.urther' they stated that Service Tax was required to be
paid by them on reverse charge’ mechanism on 50% by.them and 50% by GMB
which they have already paid and submitted copies of TR-6 challans evidencing
payment thereof to the Government. The Appellant vide their letter dated
12.01.2023 have submitted statement showing details of challan number and
da\‘te uinder which they have paid Service Tax. They _Were not liable to Service
Tax as their service is exempt vide Sr. No,‘ 25 of Notification No. 25/2012-5ervice

Tax dated 20.06.2012.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The issue to be decided in the case
on hand is that whether the Appellant is liable to pay service tax on activity

carried out by them or not.

8. The Appellant Has submitted the copy of Service Tax registration
certification with the appeal memorandum wherein it has been mentioned that
the Appellant is registered for carrying out services of “construction services
other than residential complex, including commercial/ industrial buildings or
civil structures” and hold the Service Tax Registration No. ABKPP8516DSD001

| find that Show Cause Notice had been issued without verifying any data
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on the basis of data received from the Income Tax department. The Adjudicating
Authority d'ecided the Show Cause Notice by passing ex-parte order since fo
reply received from the Appellant nor the Appellant appeared for personal,
hearing. The demand of Service Tax is for the 'y_ear 2015-16 & 2016-17. The’
Appeilant has provided Form 26AS for the year 2014-15, 2015-16 & 2016-17.

10.  During the financial year 2015-16, they have taken énnual maintenance
contract for repairé to flotilla unit at Bhavnagar Port valued at Rs. 18,76,453.72
and obtained work order for mindr repairs to under wate.r portion of Tug Jay ‘
Somnath at Bhavnagar Port valued at Rs. 4,52,938.72. They have produced
copies of R.A; Bills wherein GMB has calculated Service Tax after deducting.
-abatement and also menfioning that 50% Service Tax to be paid by the Appellant
"and remaining 50% to be paid by GMB. On verification of R. A. Bills produced by
them, it is cleaf that the Appellant have paid Service Tax durihg the year 2015-
16 and on product{on of payment evidence, the GMB processed and passed the
R.A. bills of the Appellant. Thus, the Servite Tax for the'year 2015-16 is paid by
the Appellant and no demand stands against the Appellant. - ‘

11. - During the financial year 2016-17, the Appellant carried out work awarded
by the Gujarat Maritime Board for repair -& mainténance of (i) M & R to M. L.
Gitanjali at Navlakhi Port (ii) Sp. Repairs to MS Gates of Dry Dock at Porbandar
Port (iii) Docking Survey & Repairs of tug GMB-II of Porbandar Port (iv) S. R. to
work boat Rangoli at Porbandar Port. On verification of Form 26AS and books of
account for the year 2015-16, the Appellant have earned income from GMB
Works contract income as account for by Executive Engineer (Mech) and Office’
of the Executive Engineer. On verification of copies of some of the R.A. Bills for
the year 2016-17 submitted by the Appellant, it is evident that the GMB has
calculated the Service Tax on 70% of total taxable value (after deducting
abatement of 30%) and also mentioned that 50% Service Tax payable by GMB and
- 50% Service Tax payable by the Appellant The Servnce Tax is calculated and
included in the Running Account Bill and the same is reimbursed- by GMB to the
Appellant on production of copy of T.R.-6 challan. The Appellant produced the
copies of the TR-6 challans evidencing payment of Service Tax based on which
the GMB has processed their bills for payment. -

11. It is the contention of the Appellant that they are not liable to’ Service
Tax on repair and maintenance of vessel/ ship/ tug etc. since the same is
covered under mega exemption Notification No; 25/2012-Service Tax dated

20.06.2012. However, as insisted by GMB, they were compelled to take ’
registration and paid the Service Tax as directed by GMB. Otherwise, they could.
- not get the conl;.ract work from GMB as there was pre-condition to obtain Service
Tax reglstration and pay Service Tax. Therefore, the'?have paid Service Tax and
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on production of TR-6 challan for payment of Servit:e Tax, the GMB proceesed
and passed their R.A. Bills. The relevant excerpts of Notlﬁcatlon No. 25/2012-
Service Tax dated 20.06. 201Zare as under:

25.5ervices provided to Government, a local authority or a governmental

authority by way of

(a) water supply, . public health sanitation conservancy, solid waste

management or slum improvement and upgradation; or

- (b) repair or maintenance o[ [a vessel];

The Appellant carried out repair work to vessel M. L. Gitanjali at Navlakhi Port,
Repairs of tug GMB-Il at Porbandar Port and to boat Rangoli at Porbandar Port.
However I find that GMB is not a governmental authority but a body corporate
as per Section 3(2) of the GUJarat Maritime Board Act, 1981 whlch reads as

under:
“2) The Boqrd shall be a body corporate by the name aforesaid having perpetual
- succession and @ common seal with power, subject to the provisions of this Act to

acquire, hold and dispose of property, both movable and Immovab(e, and to contract,
. and may by the said name sue and be sued.”

Therefore, | find that the services provided by. the Appellant to GMB by way of
repair or maintenance of vessel/ tug/ boat are not within the ambit of mega
exemption Notification No. 25/2012-5Service Tax dated 20.06.2012. Thus, the

. argument advanced by the Appellant is devoid of any merit as GMB is not a

gbvernment nor a local authority or a governmental authority.

12.  Further, on plain reéading of copies of T.R.-6 challans/ R.A. Bills for the
year 2015-16 & 2016-17, it is on record that the GMB calculated the Service Tax
on abated value of 70% as applicable. GMB has also mentioned Service Tax
amount of 50% to be paid by them and 50% to be paid by the Appellant. The
Appellant produced copies of such R. A. Bills/ T.R.-6 chatlans evideneing
payment to government. Therefore, it is amply clear that whatever Service Tax
calcutated by the GMB was paid by the Appellant and production of proof of
payment,' the GMB released the payment of such R.A. Bills to the Appellant.

13. In view of the above, | set aside the impﬁgned order and allow the appeal

fited by the Appellant.
14, aﬂaﬁmaﬁaﬁﬂémmﬁmmmﬁﬁmm%

14. The appeal filed by Appellant is disposed off as above.

" genfia/ Attested 79/
o " (fa am Rig)/(Shiv Pratap Singh),

ikl AgET (m‘tﬂﬂ')ICommlssioner (Appeals)

By R.P.A.D. - Supel’lntendent K .
Central GST (Appeals)
Ra;kot
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