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The ap ea.l under sub acctlon 2) and (24) of the section 86 the Finance Act 1954, shall be filed in For ST.7 as
resaned under Rule 9 (2] & 9(24) of the. Service Tax Rules, 1094 and shail be accompmued by a copy of order

or Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified

copy] and copy of the order passed by the Commissionerauth %hthe Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax 1o file the appeal before e Appellate Tribunat.
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—y . u ) Appeal No: GAPPL/COM/STP/2830/2022

:: 3rder FrdRr / ORDER-IN-APPEAL ::

M/s. Dayaljl Enterprise, -Amreli (hereinafter referred to as “Appellant”)
has filed the present Appeal against Order-in-Original No. BHV- EXCUS-000-JC-AP-
006-2022-23 dated 16.08.2022 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Central GST, HQ, Bhavnagar (hereinafter
referred to as ‘adjudicating authority’).

2. - The facts of the_case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. A letter dated 20.04.2021
was issued by the Jurisdictional Range Superintendent requesting the Appellant
to provide information/documents for the Financial year 2015-16 & 2016-17.
However, no reply was received from the Appellant.

3.  In absence of data/information, a Show Cause Notice dated 21.04.2021

i N was issued to the Appellant demanding Service Tax and cess to the tune of Rs.
1,54,94,295/ - under Section 73(1) of the Finance Act, 1994 (hereinafter referred
. to as ‘the Act’) alongwith interest under Section 75°of the Act. It was also

proposed to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(&}.of
the Act upon the Appellant.

4.  The adjudicating authority after analyzing the submissions, documents
and records of personal hearing, passed the impugned order confirming Service
Tax demand of Rs. 1,54,94,295/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 1,54,94,295/- under Section 78 of
the Act and also imposed penalty of Rs. 10,000/- each under Section 77(1)(a),
77(2) and 77(1)(c) of the Act.

5. Being - aggrieved, the Appellant has preferred the present‘appeal on
grounds that the Adjudicating Authority has grossly erred in law as well as on
facts in denying the benefit of exemption conferred at Serial Number 30 of
Notification Number 25/2012 - Service Tax dated 20.06.2012, even though the
nature of activity carried out by them is clearly forthcomlng from evidence
placed on record and even though the activity of undertakmg cutting and
polishing of diamonds on job work bams is clearly exempted under the said
_ Notification. The Adjudicating Authority ought to have refrained from confirming
the impugned seﬁice tax demand solely on the basis of Income Tax Form 26AS.

5.1 They are is engaged in the business activity of cutting and polishing of
diamonds on job work basis which is squarely covered at Entry 30 of Notification
Number 25/2012-Service Tax dated 20.6.2012 and is thus exempted from service
tax. Attention is_invited at para 3.5 of the 1mpugned order where the
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engaged in the activity of Diamond Cuttlng and Polishing work on job work basis,
which were not in negative list of services as defined under Section 66D of the

Finance Act, 1994. Having categorically recorded such a finding, the Adjudicating ‘-'
" authority has further proceeded to decide upon the eligibility or otherwise of the

appellant to exemption conferred at Serial Number 30(b) of the exemption
Notification Number 25/2012 ST dated : 20.06.2012, '

5.3 At para 3.1 of the impugned order, the Adjudicating Authority has noted
that the Appellant has not provided any information regarding whether the

+ principal manufacturer has obtained mandatory permission from the Department -

for enabling them to carry out such jeb work. However, it is submitted that the
principals are manufacturers of .diamonds which are exempted commodities

under central excise and thus they are not registered under the Central Excise

Act,1944. Further, there is no provision under the Central Excise Act, 1944 which
requires a job worker to obtain any mandatory permission before carrying out
job work. Thus, mandatory permissien from the Department for enabling them to
carry out such job work is not,lat all applicable to the facts of the present case.

Even the Adjudicating Authority has not cited any legal provision in this ,

regard/behalf.

5.4 At para 3.12 of the impugned order, the Adjudicating Authority has
discussed the definition of “job work” as contained-in Rule 2 of Cenvat Credit
Rutes, 2004. The said definit]'on includes within it’s ambit even whole process
'resulting in manufacture or finishing of an article. Thus, as per the said
definition, the activity carried out by the appellant amounts to “Job Work"”. At
para 3.13 and para 3.14, the Adjudicating Authority has indulged in speculation

regarding nature of business activity carried out by the appellant. The

Adjudicating Authority has relied upon whims, fancies, conjectures and surmises,
which has distorted the nature of business activity carried out by the appellant.

5.5 During the material period i.e. Financial Years 2015-2016 and 2016-2017,
the appellant had undertaken diamond cutting and polishing job work for it’s

principal - clients , namely M/s. Laxmi Diamonds and M/s. Laxmi Diamonds '

Private Limited, Job Work Income Register as well as contra account
confirmation of the said principal-clients, namely M/s. Laxmi Diamonds and M/s.
Laxmi Diamonds Private Limited, are furnished with the appeal memorandum.

, These details were also produced during the course of adjudication proceedings.

5.6 Further; all diamond cutting and polishing job work invoices are also
furnished with appeal memorandum which depict carat wise rough diamonds
received for job work, polished diamonds returned after job worked number of

Appeal No: GAPPL/COM/STP/2830/2022

"

pieces and job charges. These details were also produced durlng the course of

adjudication proceedings. On job work charges, income tax is deductible under
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section 194C of the income Tax Act, 1961. Income Tax Form 26AS for the
Financial . Years 2015-2016 and 2016-2017 are also furnished with appeal
memorandum whereln T5§ deducfed néby; tﬁ’em[:'.ﬁ'ﬁc*};a*i - :lll:r:t: :)r: F]r:rb work
charges is clearly forthcormng These détails were also produced during the
course of adjudication proceedings. Further, profit-loss accounts and balance
sheets for the financial years 2015-2016 and 2016-2017 are also furnished with
the appeal memorandum. These details were also produced during the course of

adjudication proceedings.

=

5.7 It has been the policy of the Government of India to keep the entire

- diamond industry, be it principal or a job worker, from outside the service tax
and central excise duty net, right from i'ndependence. Also, even otherwise, if it
is held that the appellant is riot a job worker but is undertaking the activity of
cutting and pdlishing of diamonds other than as a job worker, then also their
activity is covered under the negative list entry at Section 66D of the Finance
Act,1994. It must be noted that exemption from central excise duty to diamond
manufacturing dogs not amount to diamond' becoming non excisable. These
goods continue to be excisable under Section 2(d) of the Central Excise Act,1944
but stand exempted by notification issue under Section 11 of the said Act. On
this legal greund also, no service tax can be levied on the appellant.

5.8 That the Adjudicating Authority pught to have determined and 'oug'ht to
have specified the nature of services alleged to have been rendered by the
appellant and in respect of which service tax demand is raised in the impugned
order and in omitting to do so the Adjudicating Authority has ended up passing a
non-speaking order liable to be set aside. It is correct that w.e.f. 01.07.2012,
negative list of services was rlotified vide Section 66D of the Finance Act,1994
and vall the services within the.meaning of Section 65B, were made taxable,

~ except those which were specified in the said negative list. However, this does
not absolve an Adjudicating Authority from determining and specifying the
nature of services rendered by'an assessee, in the adjudication order. In the
impuéned order, although a huge sum of service tax is demanded from the
appellant along with interest and penalty, the adjtidicating authority has failed
to mention the nature of services alleged to have been rendered by the
appellant and on which the said service tax demand is being created

5.9 ° The appellant had categorically submitted during the course of
adjudication proceedings that it is engaged in the business of diamond cutting
and polishing on job work basis and in support of such submission, had submitted
invoices, account confirrhations, job work register, income tax returns etc.
ever, the Adjudicating Authority was pre—pcc_upied with rejecting the claim
appellant, although such claim was founded on the basis of cogent
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evidence on record. When it is the case of the ad]udlcatlng authority that the
appellant is not engaged in diamond job work, it ought to have determined™and
specified the nature of services rendered by the appellant. Simply rejecting the
claim of the appellant regarding the nature of services and, without finding the "
nature of services rendered by the appellant, the adjudicating authority has |
committed an error of law in raising the impugned service tax demand. It is a
settled legal position that an adjudication order must be a speaking order. Even
_ the CBIC has mandated passing of a speaking order vide Master Circular Number
1053/02/2017-CX dated 10.03.2017. Thus, the impugnec.l order, being a non-
speaking one, is in violation'of the settled legal position in the matter as well as
the said CBIC Circular. ‘

5.10 That given the undisputed fact that appetlant had' recorded all the’
transactions in the books of accounts, extended period of limitation under the
- proviso to Section 73 of the Finance Act,1994 is not available to the service tax
department as also no penalty is imposable under Section 78 of the Act, more so
when there are express legal provisions squarely coverlng the issue on hand on
the basis of which the appellant had formed a reasonable belief that they are not "
liable to service tax and accordmgly had not collected the service tax from it’s
clients. It is undlsputed that all the transactions in respect of which the
Adjudicating Authority has confirmed the demand of service tax were “duly
recorded in the books of accounts maintained by the appellant. Thus, there is no
transaction which is unaccounted or concealed or suppresSed or mis-stated.
Further, it is also undisputed fact. that the appella'n't has not charged or levied or
collected any service tax from it’s customers since they were under a bonafide
belief, which was formed on the basis of eipress tegal provis:ions as discussed in’
preceding paras. Thus, given the above undlsputed facts, extended period of
limitation was not available in the case of the appellant and the Adjudicating
Authority ought to have refrained from invoking the same under the proviso the
Section 73(1) of the said Act. Also, since there is no malafide intention on the
| part of the appellant and since they have acted bonafide, the Adjudicating.
Authority ought to have refrained from imposing any penatty U/s.78 of the said
“Act. '

5.11 Larger period of limitation is not invocable and no penalty under Section
78 is leviable since in the facts of the present case, there was no cleliberate
intention on the part of the Appellant to either not to disclose correct
information or to evade the payment of any tax. There was no ‘positive act on
the part of the Ap_pellant to evade the payment of any Service tax nor had any
proof towards this end been adduced by the Revenue. Since; the Appellant wae
under a l?onafide belief that no Service Tax is payable on the transaction in

Page 6 of 9




. | ’ Appeal No: GAPPL/COM/STP/2830/2022
dispute. There was no deliberate intention on their part not to disclose correct
information or to evade payment of Service tax and hence there arises no
question of willful-misstatément by them, “As fone ‘of ‘the" ¢onditions riecessary
for invoking the extended period of limitation or imposition of penalty under
Section 78, are satisfied in the present case, the invocation of the extenaed
period of limitation by the Adjudicating Authority against them is erroneous and
all demands are barred by limitation and therefore not sustainable. In the
present case, they have not suppressed any information from the department.
They placed reliance on following decisions: |

a) Simplex Infrastructures Ltd. Vs. Commissioner of Service Tax, Kolkata
2016-TIOL-779-HC-KOL-ST

b) Delhi International Airport Ltd. Vs. Commissioner of CGST- 2019(24}GSTL

403 (T). : '

) Binjrajka Steel Tubes Ltd." Vs. Commissioner of C. Ex., 2016 (342) EL T 302
M |

5.12 Thz;t the Adjudicéting Authority has erred in imposing penalty under
~ Section 77(1)(a) of the Act since their activitieé are exempted from service tax
unde’r exemption notification number 25/2012-ST dated 20.06.2012, and thus
there is no liability of the appellant to take registration under Section 69 of the
" Act or the rules made thereunder. The Adjudicatihg Au'thority has erred in
imﬁosing penalty under Section 77(2) of the Act since they do not ‘have
registration with the service tax department, there is no question of filing
service tax returns. The Adjudicating Authority has erred in imposing penalty
under Section 77(1)(c) of the Act, since tﬁe letter number CGST/Amreli/S.
Tax/2020-2021 dated 21.07.2021 was never received by them, and as such no
~ penalty can thus be imposed‘for it’s non compliance. Also, the letter number
CGS'i'IAmrelifSiTax/201.8-2019 dated 20.04.2021, as referred to in para 1.2 of
the impugned 0-1-0, which is just one day prior to the date' of Show Cause
~ Notice, wa.s never receivéd by the appellant.

6.  The matter -was posted for hearing on 25.01.2023. CA Shri Purvin Y. Shah
appeéred for personal hearing and reiterated the submissions in the appeal. He
submitted that the' appellant is engaged in the job work of cutting/ polishing of
diamonds. He drew attention to the job work labour charge invoices enclosed
with the appeal. He submitted that the Adjudicating Authority in para 3.5 of the
Order-In-Original has acknowledged the appetlant as a job worker but has not
allowed exemption d'ue to him, merely becausg of no information given to him of
the infrastructural facilities for the job work and the permission being obtained
by principal manufacturer from the depértment as mentioned in para 3.11. He
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he requested to set aside the Order-In-Original and allow the appeal.

7. | have carefully gone through the case records, lmpugned order and”’
appeal memorandum filed by the Appellant. | find that the issue to be dec1ded
in the case on hand is whether the actmty carried out by the appellant i5 hable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying nature of
services provided by the Appellant only on the basis of data received from the

Income Tax department. Though the Appellant prowded documents in defense,
the Adjudicating Authority confirmed the demahd of Service Tax holding the
same insufficient. The Adjudicating Authority held that the Appellant had not
carried out process which would qualify to be treated as job work service as the

Appellant failed to inform the infrastructural facilities available with them to -

execute the job work entrusted by the principal. The Adjudicating Authority also
found that the Appellant has not provided any information regarding whether

the principal manufacturer had obtained mandatory permission from the

Department enabling them to carry out such job work.

9. | find from the copy of Ledger, Form 26AS, Trading and Profit & Loss
account and the sample copy of Invoices issued by the Appellant to M/s. Laxmi
Diamond, Mumbai, M/s. Laxmi Diamond, Surat and M/s. Laxmi Diamond Pvt.
Ltd., Surat that during the relevant period the Appellant was engaged in job

work services of cutting and polishing of diamonds supplied Ry M/s. Laxmi .

Diamond, Mumbai, M/s. Laxmi Diamond, Surat and M/s. Laxmi Diamond Pvt.

Ltd., Surat. On perusal of copiies of the relevant documents, the amount

(income) received as consideration by the Appeliant for the activity carried out
by them is of working upon Rough diamonds/ “ gémstongs supplied by the
customers. There is mention of bill date, rough diamond (carat), than pieces,
polish diamond . (carat), rate per pieces and amount of labour charges etc. in the

bill issued by Appellant to their Customer/s. In the books of account, there is -

mention of plant & machinery, diamond labour income, factory manager, salary,
factory worker wages, electricity and factory rent etc. All these vital ingredients

_are enough to set aside the findings recorded by the Adjudicating Authority.

10. The relevant clause.30(ii) (b) of Notification .No.25/2012-ST dated
20.06.2012, which exempts certain taxable services from the whole of the
service tax leviable thereon und_er section 66B of the said Act,-is repi'oduced

below:

“30. Services by way of carr:ying out an intermediate production’

process as job work in relation to -

(i) .....
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(ii) any l'ntei'medg'ate production process as job work not amounting to
manufacture or production in relation to - :

. (é‘)ﬂ. e :_';——'-'-v'tﬁbﬁm.'!\-i--«-1;:r-:tiur-fe.amw:'.-.-M.a-.i'wd»buwumum'aﬂwui&&ce&nmw«tmma.m-,r-: o

(b) cut and polished diamonds and gemstones; or plain and studded
Jewellery of .gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);

() w.r. OF : ' ' ‘

(d...." | _
11, In view of the above, | find that the Appellant has carried out an activity
(service) and has received certain amounts/ income (consideration) by job work
of cutting and polishing of Diamonds/ gemstones. The said service provided by
the Appellant is fully exempt from Service Tax a's the same clearly falls under _
clause (ii) (b) of Entry No.30 of the Notification No.25/2012-ST dated
20.06.2012. Hence, the Appellant is not liable to pay any service tax for the
service rendered by him and I hold accordingly.

12.. In view of discussions and findings, | set aside the impugned order and

. " allow the appea‘\l filed by the Apﬁellant. |
| 13, ardfimeal g1 gl Bt 1 et &1 FuerT Suied % A R arar g |
13.  The appeal filed by Appellant is disposed off as above.
gaartda/ Attested ' ,ﬁx

W, (ﬁra vty f¥¥)/(Shiv Pratap Singh);

Superiniendent 3‘“:1"“ (mﬁﬂ)lcommissioner (Appeals)
Centra! GST (Appeals) '

By R.P.A.D. Rajkot

To, - - . ¥ #,

M/s. Dayalji Enterprise, 579, A, AT GRwTEY, TR BT, 9

Gajera Niwas, Chakkar Gadh Road, . 365601

® Amreli-365601. e T, !

1) A& HYF, ] W@ Va1 W 0@ FY 3G Yo, TR 6T, IEFEEE
F FEEN ¥ ) -

2) ¥GF, ] W@ W@ W W IR 3G YeH, HEGHR HYFE,
HIGT Y HTaege FREaRT gl '_

3) AW IGFT, I W@ AT FT UG Fd 301G Yo, IR F HaGwTH
A ) :

4) WETIH HAF, W U Al W I 5690 Yo, HIATIR-1 TS F

| e AR ) | |

D) TS W | | ‘e
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