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Appeal No: GAPPL/COM/STP/1462/2021

M/sw.,&mmmw&m @8
“Appellant”) has filed the present Appeal against Order-in-Original No.

21/AC/NIS/BVR-3/2021-22 dated 12.04.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,

Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2.  Thé facts of the'Ease, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15, 2015-16 & 2016-17 of the Appellant. Letter daied'
22.07.2020 was issued by the Jurisdictional Range Superintendent requesting the
Appellant to provide information/documents viz. copies qf I.T. Returns, Form
26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual

Bank Statement, Contracts/ Agreements entered with the persons to whom
, services provided etc. for the Financial year 2014-15, 2015-16 & 2016-17.

However, no reply was received from the Appeliant.

3.  In absence of data/ info_rmation,' a Show Cause Notice dated 27.08.2020

~was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.

16,25,880/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred

~ to as ‘the Act’) alongwith interest under Section 75 of the Act. it was also

"""';r'proposed to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(6) of

the Act upon the Appellant. -

4, The adjudicating authority vide the impugned order confirmed the
demand of Rs. 6,35,215/- under Section 73(1) along jwith interest under Section
75 of the Act, imposed penalty of Rs. 6,35,215/- under Section 78 of the Act,

“imposed penalty of Rs. 1,000/- each under Section 77(1)(a), 77(2) and 77(1)(c)

of the Act. The Adjudicating Authority dropped the demand of Rs. 9,90,665/-.
5. Being aggrieved, the Appellant has preferred the present appeél on

* various grounds that the Adjudicating Authority wrongly confirmed the demand,

interest and wrongly imposed various penalties.

6.  The matter was posted for hearing on 25.01.2023. CA Abhishek P Doshi
appeared for personal hearing and handed over paper book containing written

‘submissions with supporting documents. He reiterated the submissions therein

and those in the appeal. He submitted that the demand for April to September-
2014 is beyond the extended period of 5 years. He submitted that the
Adjudicating Authority had not deducted the value for material sales despite the
same being' mentioned in their profit & loss account, balance sheet and account

books due to absence of VAT return. He drew attention to the invoices for

material sales in respect of bricks sold by them and submitted that sale of bricks
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was exempt from VAT. Regarding transportation services he submitted that per

trip-wise rate of local transport was less than Rs. 750/-. The Adjudicating..Q .
Authority has not allowed the exemption under entry 21 {c) of Notification No. . T~
25/2012 despite all supporting documents such as Balance Sheet, Profit & Loss,
CA certificate, invoices and books of accounts having been submitted to the
Adjudicating Authority. He requested to allow the benefit due to him and to
drop the Order-In-Original. '

6.1 The CA on behalf of the Appellant handed over paper-book wherein it has
been stated that they are proprietorship firm engaged in providing services of
Transportation of Goods by road, sub-contractor in government works aod sale of
goods during the period under‘ consideration. They were not required to obtain
Service Tax registration as the aggregate value of taxable services does not
exceed Rs. 10 Lakhs during the period under dispute. The Show Cause Notice was
issued based on value of services as per [TR filed by them. |

, 6.1 During' the year 2014-15, out of total value of services of Rs. 77,97,699/-,
an amount of Rs. 10,61,359/- was towards material sales, an amount of Rs.

15,89,000/- was towards transportation services and an amount of Rs.
51,47, 340/- was towards works contract services. (i) They mainly sold bricks
during the year and for this they submitted copy of ledger, copy of invoices and
copy of Profit & Loss account for sale of materials. Since the sale of bricks is
exempted from VAT, they were not liable to take registration under the Gujarat
VAT Act, 2005. They also submitted CA certificate for actual nature of receipts. ... .
earned by them during the period under dispute. Trie sale of material cannot be
considered as taxable services and no Service Tax can be charged on such sale of .
material. (ii) They have provided goods transportation by road from Mandal to
Madhiya, Datardi to Madhiya, Lothpur/ Mandardi/ Katar/ Mandal to Ra]ula
through various tractors. The distance of trahsportation is around 8 to 10 Kms.

., And therefore, multiple trips can be carned out during the day They have
charged per ton basis for transportation of goods. Their transportation services
are of same nature and below threshold of Rs. 750/- and therefore, they are
eligible for exemption under entry 21(c) of mega exemption Notification No.
2572012 dated 20.06.2012. They are eligible for 75% ‘abatement under
transportation of goods by road services. (i) They have provided works contract
service mainly to 3 parties during the year under consideration. Their turnover
was less than Rs. 10 lakh during 2013-14 and hence they are eligible for
threshold limit of Rs. 10 Lakhs as per Notification ‘No. 33/2012. They have
provided works contract services as sub-contractor for the government work and .
hence they are eligible for exemption under Entry No. 12, 13 and 29(h)’ of the
Notification No. 25/2012 dated 20.06. 2012. The Adjudicating Authority has
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totally ignored their submissions as well as CA certificate. The Show Cause
Notice was issued on 27.08.2020 whereas the extended limitation period comes
“to end on 1 258 October, 2019 for the o period April-2014 to September-2014 and
hence the demand for this period is time barred. The entire works contract
services was prowded durlng April-2014 to September-2014 and thus the entire

demand on works contract services is trme barred.

6.2  During the year 2015 -16, out of total value of services of Rs. 20, 99,399/-,

an amount of Rs. 5,77,500/- was towards transportation services and an amount
of Rs. 15,21,899/- was towards works contract services. (i) They have provided
goods transportation by road services during the year under consideration. They
transported the goods from Mandardi/ Katar/ Mandall to Rajula through various
tractors. The dlstance of transportation is around 8 to 10 Kms.' And therefore,

multiple trips can be carried out during the day. They have charged per ton basis
for transportation of goods. Their transportation services are of same nature and
below threshold of Rs. 750/- and therefore, they are eligible for exemptlon
under entry 21(c) of mega exemption Notification No. 25/2012 dated
20.06.2012. They are eligible for 75% abatement under transportatlon of goods
by road services. ‘

6.3  During the year 2016-17, out of total value of services of Rs. 23,84, 473/-,
an amount of Rs. 6,44,000/- was towards transportation material sales and an
amount of Rs 17 40,473 /- was towards works contract serwces (i) They mainly
sold bricks during the year and for this they submitted copy of ledger, copy of
invoices and’ copy of Profit & Loss account for sale of materials. Slnce the sale of
bricks is exempted from VAT, they. were not liable to take registration under the
- Gujarat VAT Act, 2005. ‘They also submitted CA certiﬁcate for actual nature of
reteipts earned by them during the period under dispute The sale of material
cannot be conmdered as taxable services and no Service Tax &an be charged on
such sale of material

6.4 The Show Cause Notice based on ITR/26As is not valid as the. same has
been issued in usual course of charges only related to appellant’s information
and with nothing.more emphasized on the nature of Activity to be classified

| under a particular service. They rely on CESTAT Delhi judgment in the case of

Deltax Enterprises Vs. CCE, Delhi - 2018 (10) GSTL 392 (Tri.-Del), Faquir Chand

| Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (5.C.), Krishna

Constructfon Co. Vs. CCE & S5.T. Bhavnagar, Final Order No. A/10973/2022
CESTAT- Ahmedabad, Kush Constructions Vs. CGST Nacin- 2019 (24) GSTL 606
(Tri.-All), Luit Developers (P) Ltd.'Vs. Commlssroner of CGST & Central Excise
Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata -Cestat). .

6.3 The Larger period cannot be invoked since the Show Cause Notice is .based

L

Page 5 of 8

B i r m - ’ s



6 ) :
Appeal No: GAPPL/COM/STP/1462/2022

" on [TR/Form 26AS which is available with the Goverhment and hence the
allegation of suppression cannot be made and they placed reliance on decision inﬂé -‘ _ ..
the case of Pappu Crane Service Vs. Cgmmissioner of Service Tax Appeal No. ~ ¢ '
70707 of 2018-08, Luit Developérs (P) Ltd. Vs. Commissioner of CGST & Central '
Excise Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat). The ShM
Cause Notice does not have any evidence to show that the 'Appel(ant suppressed
any information with an intention to evade payment of SeMce Tax. The Show
Cause Notice dated 27.08.2020 for the period 2014-15 to 201 6-17 is barred by
limitation as period of 5 years for April-2014 to September-2014 was over by.
_0ctober-2019. The Adjudicating Authority ‘has wtongly charged interest and
imposed penalties. They relied on the case of Hindustan Steel Ltd. Vs. State of
Orissa - 2002-TIOL-148-SC-CT-LB and Commissioner of Service Tax Vs.
Motorworld and others- 2012-TIOL-41 8-HC-KAR-ST.

7. | have carefully gone through thé*case record-.';, impugned order and
" appeal memorandum filed by the Appeliant. | find that Show Cause Notice -had
been issued without verifying any data or nature of services provided by the
Appetlant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority vide impugnéd order,
after considering the reply filed by the Appellanf, has partly dropped and partly
confirmed the demand of Service Tax on works contract, sales of service and

transportation service in absence of supporting documents.

& | find that the main issue that is to be decided in the instant. case is,.. ...
whether the activity carried out by the Appellant is covered under exemption

and as to whether the amount received for provid'ing the services is taxable, or
otherwise. '

5. On verification of profit & loss account for the year 2014-13 & 2016-17,
there is mention of material Sales to the tune of Rs. 10,61,359/-, 6,44,000/- for .
which they have also produced copies of invoices wherein thére- is mention of
sales of bricks. Thus, | find that the material sales are nothing but trading of
goods which is falling under negative list as per Section 66(e) of the Act and |
thus, the Appellant is not liable to pay Service Tax on material sales amount.

10. During the financial year 2014-15 & 2015-16, there is mention income
“from transportation of goods to the tune of Rs. 15,89,000/- and Rs. 5,77,500/-
respectively. It is the cgntention of the Appellant that their services are exempt

under entry 21(c) of Notification No. 25/2012 since per trip wise rate of local
transport was less than Rs. 750/-. It is on record that at the time of-

adjudication, the Appellant contested before the Adjudicating Authority that
their transportation services are exermnpt under negative Llist under Section

66D(p) & 66D(e), whereas' at the time of' appeal before this authority they have

)
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contested that their services are exempt by way of entry 21(c) of Notlﬁcatlon
__ No 25/2012. On verification of copies of bills supported by trip chart, itis found

T iy e gt P

| that the Mt has transported the goods and the total amount of the tnp
was below Rs. 750/-. Thus, | find force in the arguments advanced by the
Appellant and | hold that they are eligible for benefit of entry No. 21{c) of
Notification No. 25/2012-Service Tax dated 20.06.2012.
10.  During the Financi_él Year 2014-15, the Appellant has earned income of R,
51,47,340/- and claimed that the same is for works contract services provided to
M/s. Gujarat Cola Pvt.. Ltd. It is their argument that the said amount was for the
period April-2014 to September-2014 fs time barred since the Show Cause Notice
- would have to be issued on or before 25.10.2019 but the same has been issued
on 27.08.2020 in the present case. On verification of Form 26AS5, the transaction
- dates for this value are before October-2014. In this regard, | find that as per
proviso to Section'73(1) of Finance Act, 1994; where any service tax has not
been levied or paid or has been short-levied or shert-paid or erroneously
refunded by reason of - .
| (a) Fraud; or
(b) Collusion; or
() wilfil mis-statement; or
* (d) Suppression of facts; or

! -?,._;;.(e')‘ContrGVention'of any of the provisions of this Chapter or the rules made
thereunder with intent to evade payment of service tax,

show cause notice s required to be served within five years from the relevant
date.

1

10.1  As per Section 73(6) of Finance Act, 1994 ‘relevant date’ means-
' (6) For the purposes of this section, “relevant date” means, —

(i) in the'case of taxabie service in respect of which service tax has
not been levied or paid or has been short-levied or short-paid —
(@) . where under the rules made under this Chapter, a periodical return,

showing particulars of service tax paid during the period to which the said
return relates, is to be filed by an assessee, the date on which such return is

so fited; _ ‘
(b) where no periodical return as aforesaid is filed, the last date on
which such return is to be filed under the said rutes;
{c} in any other case, the date on which the service tax is to be paid
under this Chapter or the rules made thereunder; |
(i}  inacase where the service tax is provisionally assessed under this
Chapter or the rules made thereunder, the date of adjustment of the
service tax after the final assessment the:r-eof;
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(iii)  in a case where any sum, relating to service tax, has erroneously
been refunded, the date of such refund.]” C .

In the present case, the appellant has not filed any return and hehce the
rele\fant date is the last date on which such returh was required to be filed. For
the period from April 2014 to September 2014, the ST-3 return was required to
be filed by 25t of October 2014. As such, the show cause notice was required to

-~ .

L.

be served latest by 24t of Octaber 2019, but in the present case notice was '

served on 27.08.2020 and hence the demand on value of Rs. 51,47,340/- for the

period from April 2014 to September 2014 is clearly hit by limitation of time

under Section 73 ibid.

. 11. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
12, mmﬁﬁﬂimmmmmﬁ%mm% |

12. The appeal filed by Appellant is disposed off as above.

b

(R wara %)/ (Shiv Pratap Singh),
g (3rfie)/Commissioner (Appeals)
.By_ R.P.A.D.
[ T, . AT,

M/s. Hareshbhai Kanjibhai Vala, 6, ' S N3
Kumbharwada, Rajuta, Dist.: A. g FreASHHE A, 6,

Amreli, Pin-365560 . TSI, Tel, forea. e,
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