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M/s. Ratilal 'Dudab_hai Bagada, 169,. Bharvad Sheri, Nava Agaria,
Taluka- Rajula, District- Amreli, Gujarat -(hereinafter referred to as
“Appellant”) has filed present Appeal against Order-in-Original (O10) No.
239/AC/NIS/BVR 3/21 -22 dated 25.03.2022 (heremafter referred to as
‘impugned - order’) passed by the Assistant Commlssmner Central GST,
Division-3, Bhavnagar (heremal‘ter referred to as ‘adjudicating authority’).

2. + The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various Income Tax payers, who in their Income
Tax Returns for financial year 2014-15 & 2016-17 declared to have earned
income by providing services classified under various service sectors. The
Income Tax Department also provided data of Form 26AS showing details
of total amount.paid/ credited under Section 194C, 194H, 1941 & 194] of
the Income Tax Act, 1961 in respect of various persons which depicted that
such persons’ had earned.income from providing services like contract,

' -‘cornmissmn or brokerage, rentmg of movable/ immovable property,

~ Technical or'Professional service etc. The said data also contained the
 details of the Appellant who had not "obtained Service Tax Registration
under the Finance Act, 1994 (hereinafter referred_to as ‘the Act’). The
jurisdictional Supermtendent vide letter dated 30.07. 2020 to the Appellant
called for the mformatlon/ documents viz. Copies of L.T. Returns, Form
26AS, Balance Sheet (incl. P & L account), VAT/Sales Tax returns, Annual
Bank Statement, Contracts/ Agreements'entered with the persons to whom
services provided etc. No reply/ response was received from the Appellant
and the Service Tax was determined on the basis of data/ details provided
by the Income Tax department and culminated into Show Cause Notice
dated 27. 08.2020 invoking extended period of S years proposing to
demand Service Tax of Rs. 2,38, 375/-, including all cesses under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) with
interest under Section 75 of the Act, and proposing to impose penalty
under Section 77(1)(a), 77(2), 77 (1)((;) and Section 78 of the Act..

3. The adjudicatlnd authority vide the impugned order confirmed
Service Tax demand of Rs. 2,38,375/- under Section 73(1) invoking

extended period of 5 years along with interest under Section 75 of the Act.
' Page 3 of 7
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.The adjudicating aL;thority-imposed penalties of Rs. 10,000/- each under

‘Section 77(1)(a), Section 77(2) and Section 77(1)(c) of the Act. The -

penalty of Rs. 2,38,375/- was also imposed upon the Appellant under
Section 78 of the Act.

4. The Appellant has preferred the. present appeallon 24.06.2022

alongwith application for condonation of delay on various grounds mainly

as stated below:

The adjudicating authority has erred in confirming demand of Rs. 2,38,375/~'
under Section 73(1) of the Act, erred in valuation of taxable Services, erred in -

not allowing the benefit of Notification No. 25/2012 dated 20.06.2012, erred in
- demand of interest u/s 75 of the Act, erred in demanding penalty u/s 77(1)(a),
77(2), 77(1)(c) and 78 of the Act, erred in invoking extended period.

5. Personal hearlng in the matter was held on 25.01.2023 which was
attended by Shri Sahll Tejani, A.C.A and Shri Ratilal. D Bagda, appellant,
wherein they reiterated the submissions made in the abpeal. They
"submitted additional submission and claimed that the service is in the
capaéify of pure agent and in the field of agriculture fall under the negative

list and set aside the impugned order. In additional submission dated

24.01.2023, appellant has submitted that he is a farmer and apart from .

farming activities he was working as laborers with the Government

company namely Gujarat State land Development Corporation Limited

(hereinafter referred to as GSLDC) during the subject period. GSLDC

involved in activities_ such as construction of check dams, canals, soil
conservation etc. i:hrough work order in the name of field supervisof of the
company, then field officer makes arrangement of laborer, material and
machinery required from local village. Appellant during the subject period
was part of such laborer arranged by the field officer. The field officer
maintains the attendance register as per particular work order issued by
‘the GSLDC and for the purpose of paym'ent of wagee to faborers, select
any one person among them as “Gang Leader” and the PAN & Bank
account of the said person is used for sanctioning and obtaining payment

of wages on behalf of all the iaborers On recei'pt of wages in the bank .

account of the field officer makes the payment to individual Iaborers by
maklng cash withdrawal from the bank account of gang leader and issues

the final bill and certifies the payment to all the individual taborers, .

appellant was selected as Gang Leader, as he was havm_g PAN card number

and bank account among laborers. The amount .received as wages on

Page 4 of 7
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be'half of all the laborers as per register maintained by the field officer of
GSLDC and was paid to individual laborers during the subject period.

6. I have ‘carefully ‘examined the show cause notice, impugned order,
appeal memorandum and written submission of the Appellant. The issue to
be decided in’ the‘preSent appeal is whether amount reflected in 26AS of
the appellant is taxable or otherwise. I find that the Appellant has filed
appeal with condonation. of delay requesting to set aside the impugned
Order-In-Original, confirming the demand of Service Tax amounting to Rs.
2,_38 375/~ with Interest and various penalties under the Act.

7. As the Appellant has filed appeal with condonation of delay, 1 would
fi rst like to examine first whether the delay, if any, is condonable and
whether the appeal can be admitted. I find that as per ST-4 filed by the
appellant date of communication of the decision or order appeal against is
shown as 25.03.2022. Appeal is filed by the appellant on 24.06. 2022, As
" per. provision of relevant rules, appeal should have been filed within
stipulated time limit i.e. two months from the date of communication on
24.05.2022. Appellate authority has the discretion to condone the delay by’
30 days after the expiry of the initial period'for filing appeal. Looking to the
g‘rotjnd advanced by the Appellant, I condone the delay.

8. Now I proceed to examine contentlons ralsed by the Appellant in the
grounds - -of appeal is that whether the amount reflecting in 26AS of the
appellant is towards any service provided by the appellant and whether the
services provnded by appellant is taxable according to the Act or otherwise.

9. The Adjudicating Authority, in his findings in impugned order dated
25 03.2022, recorded that appellant was granted three opportunities of
personal hearing but appellant had neither appeared on the said dates nor
had submitted any defence reply along with supporting documents.
Therefore, adjudicating authority has decided the case on the basis of

records available.

10. On the basis of the additional documents. su_'bmitted by the appellant
it is evident that name of the appellant is listed as ‘Gang Leader’ on the
body of the final bill. A sheet of payment of laborers furnishing the
calculatlen of amount disbursed on the basis of work done and prescribed
rates per unit duly signed by the appellant as Gang Leader and other

Page 5 of 7 -
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"responsible officials of GSLDC is attached with final bill. Further an
attendance register of laborers are also attached with final bill which

displays the name of appellant as laborer also, the same is also duly signed

by officials of GSLDC.

11. Appellant in additional submission has also provided statement of his
bank account. On going through the bank statement of the appellant I
observed that the amount credited in the account of appellant is

debited/withdrawn on the next day or in two days.

12. In view of above observations, I find that the appellant is listed as
laborer among other laborers and nominated as Gang Leader. For making -
payment of wages to-'all the laborers for the designated work carried‘ out
through GSLDC bank account of the appellant as Gang Leader is used and
.then appellant withdraw the said amount and distributed the amount

{wages) among enlisted laborers.

13. Therefore, in view of above, I find that the amount appearing on
26AS Form of the appéllant is not the income of the appe[l_ant for providing
any taxable service but amount appears in 26AS, considered as taxable
income in impugned order dated 25.03.2022, appears in his account only
due to the mechanism set up by GSLDC for facilitating ﬁayment of wages

to laborers.

14  Contrary to the findings by the Adjudicating Authority, it is evident
that on basis of 26AS of appellant, amount appearing in 26As is considered .
as income from'taxable services but it is appearing due to mechanism set
up between GSLD‘C and laborers for facilitating payment of wages.
Therefore, 1 find that amount appearing in 26AS is not a taxable income.
'As such, I hold that demand of service ta:é on it is not s;ustainable.

15 I find that the Adjudicating Authority in the present case, due to
absence of any defence reply, submission and supporting documents by
the appellant even after giving sufficient 6ppo_rtunities waé’ left with no way
but to decide the issue ex-parte on the basis of available records and thus
considering the amount appearing in 26AS of the appellant as taxable and
finalized the demand of Service Tax of Rs. 2,38 +375/- along with applicable
interest and imposed penalty/ies.

16. From the submitted defence reply and supporting documents T hold-.

that appellant has not provided any taxable services and not liable to.pay
' Page 6 of 7

-




7 _
Appeal No: GAPPL/COM/STP/1748/2022

any Service Tax a!ong with interest and penalty

17. In view of the above discussions and F ndlngs, I set aside the
im_pugned order, dropping the entire demand, interest and all the penalties

therein and allow the appeal filed by the Appellant.

18. 3ol ZaT ok Y 718 3l 1 FAGERT SR Al & R s ¥ |
18. The appeal filed by Appellant is disposed off as above.
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