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An{: person aggrieved by this Order-ih-Appeal may file an appeal to the appropriate authority in the following
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Appeal ‘to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section &6
of the Finance Act, 1994 an appeal lies to:-
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Thc special bench of Customs, Excise & Service Tax Appellate Tribunal of West Hiock No. 2, RK. Puram, New
Delhi in all matters relating to clasm.ﬁcauon and valuation.
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The appeal under sub section éQ% and (2A) of the section 86 the Finance Act 1994, shall be filed in For 8T.7 as
presmged under Rule 9 22:& (2A} of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commisstoner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy] and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy -
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

y A Teth, ST IIG Qb Ud S ndiena Wi (§e) & Hid sdiel & Hr 7 S 9@ Hffan 1944
W 28wy 35uw 3 sk, W A T SERTH, 1994 @1 U 83 b Sftd AarER H 1R AR A T €, 3T AR B U
it grtiEen & rfle @ SR IR YePRMT S G & 10 TR (10%), 9E HiT ud S farfed §, o i, S
: éa?qnhﬁaﬁa‘a,ﬂm%@,ﬂﬁﬁ:ﬁm%&mﬁm&mmm&qmmmmﬂ&m

AT -

i TG oo Ud Aare % st <win v g e A g wnft @
(i) yRT 11 St & deefa @
tii) YReT B AW IR | , ,
(i) Tde o & frm ¢ ¥ i 3a @ ,
. 9d g8 5 59y & vauA Rdg @ 2) ofifme 2014 & o | gl el ondielin ol & wua,

el e ol e srdie Y an el gy
For an ap to be filed before the CESTAT, under Section 35F of the Cenirat Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shatl lie
. before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, " . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i} amount of erroneous Cenvat Credit taken; i
ii1) amount rga_vﬂl:nle under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not s[ngpl to the stay aﬁphcatlon and appeals
pending before any appellate authority.prior to the commencement of the ct, 2014,
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A revision app 'ca";:ion lies to the Under Secret to the Government of India, Revision Application_Umnit,
Mjmst:iy of Finance, Department of Rgvmue, 4 , Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under chtlonch_EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1} of Section-35B ibid: i
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In case of anzlloss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in & warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any couniry or territory outside India of on excisable
material uset? in the mativlufacturc of the goods which are exgorted gy any countr_? or territory outside India.
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In case of goods expoﬁc%ysutaidc Ipd.iaag-{port to Nepal or Bhutan, without pay'lﬁ’ent of duty.
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Credit of any duty allowed to bé ut:.hzeﬁ' i towards ﬁyment of excise duty on final products under the provisions
Ofr this Act 031" tl'u.g'Y Rules made th%re under su:g o‘lj‘ er 18 gassed by a'lctj(':ommisaigner {Appeals} on orpafter. the
date appointed under Sec. 109 of the Finance {No.2} Act, 1908,
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The above aplpl.ication shéll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise .
{Appeals) Ru egs, %)01 within 3 months ffom the date on ch the order Sougﬁ to be g}:pealed agegjist is
commumnicated and shall be acco&%mmed by two copies each of the OIQ and Ordér-In-Appeal. It should also he
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as pre: ed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The revision a %]icar.ion shall be accompanied by g fee of Rs. 200/- where the amdunt involved in Rupees One
Lac or less ﬂ.mg 5. 1000/- where the amount invelved is more than Rupees One Lac. .
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. case, if the order covers various umbers of order- in Original, fee for each O.1.0. should be paid in
the aforesaid manner, notwithstanding the fact that the one ap to the Apﬁe_llan ‘Tribunal or the one
ﬁpphcanon to the Cenfral Govt. As the Case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of

5. 100/~ for each.
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Attention is alsoe invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tnbunal (Procedure) Rules, 1982,
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Appeal No: GAPPL/COM/STP/1739/2021

i 37 MW / ORDER-IN-APPEAL :: .

Service, Bhavnagar (hereinafter referred to ae “Appellant”) hes' filed the
_present Appeal against Order-in-Original No. 132/5ERVICE TAX/DEMAND/2022-23
dated 17.04.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central G5T Division, Bhavnagar-1 (hereinafter referred
to as ‘adjudicating authority’).

2. The fa'ctg of the case, in‘ brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 201 5-16.& 2016-17 of the Appellant. Letter dated 26.08.2019
and summons dated 16.07.2020 and 28.08.2020 were issued by the Jurisdictional
Range Superintendent  requesting  the Appellant - to provide
information/documents viz. copies of L.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tex Returns, "Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2015-16 to 2017-18 (upto June-2017). However, no reply
was received from the Appeliant. Further, as per the data available on ACES, the
appellant had not filed S.T. returns for the period April-2015 to September-201 5
and October-2015 to March-2016. |

3. - In absenge of data/:nformation, a Show Cause Notice dated 22.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
4,49, 502/--under Section 73(1) of the Finance Act, 1994 (ereinafter referred to
as ‘the Act’) alongWIth interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 78, 77(2) and 77(1)(c) of the Act upon the
Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
4,49,502/- under Section 73(1) along with interest under Section 75 of the Act,
lmposed penalty of Rs. 4;49,502/- under Section 78 of the Act, imposed penalty
of Rs. 5, 000/ each under Section 77(1 )(a), 77(2) and 77(1)(c) of the Act.

5.. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the findmgs of the Adjudicating Authority that the
Appellant has not produce sufficient evidence to prove their contention is
improper and illegal as the Adjudicating Authority has not clarified as to how the
documentary evidence produced are not sufficient to prove their contention.
The department has not specified the services that is being provided by the
Appellant. The Show Cause Notice without specifying the services on which tax is
aroposed to be recovered is defective which is illegal and irregular and liable to

@/ : Page 3 of 6




4 .
Appeal No: GAPPL/COM/STP/1739/2012

be set aside. The Adjudicating Authority erred in confirming the demand
ignoring the fact that the Appellant is engaged in the activity of development
and sale of computer software and also tradmg in the computer hardware which
is out of purview of Service Tax and thus the demand conflrmed on such activity
is illegal and void ab initio. The value of services of maintenance of package
software was under an exemption limit and therefore no tax was leviable

alongwith penalty and interest.

6. The matter was posted for hearing on 09.01.2023. Shri Paresh Sheth,-
- Advocate and Shri Kiritbhai Mansukhlal Soni, Proprietor appeared for personal
- hearing and reiterated the submissions in the appeal. They subrnitted that the
appeltant was engaged in the sale of software and the income from maintenance
of software only falls under service, which is below the threshold limit. He drew’
attention to the sales ledger, Profit & Loss account and ‘Balance sheet enclosed
with the appeal in this regard. He submitted that their reply to Show Cause
Notice is mentioned in para 5 of the Order-in-Original and it enclosed all the
required documents. However, Adjudicating Authority has qyerlooked the same
merely stating that the appellant had not provided sufficient evidence. They
submitted that the Show Cause Notice and the impugned order was in violation
of natural justice as it did not speafy the heading and provisions under which
the demand was confirmed. They requested to set aside the Order- In -Original.
They handed over a set of case laws relied by them.

7. i have carefully gone through the case records, impugned order and
'appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable
to Service Tax or otherwise. *

8. I find that Show Cause Notice had been issued without ven‘fying any data
or nature of services provided by the Appellant as the same had béen issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned’
- order. It is the contention of the Appellant that they have submitted reply to
Show Cause Notice vide their letter dated 19.01.2021 alongwith L.T. Return,
Form 26AS and nature of their business, which was duly acknowledge by the
office of the Adjudicating Authority. But the same was not considered by the

Adjudicating Authority while passing the impugned order. .

9. it is the contention of the Appellant that their services are exempt‘ from
the Service Tax. On verification of Trading Account for the year 2015- 16, it is
found that there is ‘mention of purchase, software sales, sales etc. They have
also produced copy of Form 205 i.e. annual VAT return for the period 2015-16
wherein flgures_of sales, purchase and paymen; of VAT thera is has been
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mentioned. The Appellant also submitted copy of GST, registrat:on certificate

having No. 24AiMPS4082N1ZL dated 10.12.2020. On plain readlng of copies of

'the1r customers apart from sale of softwa're to their customers as well. There is
mention of VAT and additional VAT on sale of software by the Appellant. They
were holding VAT registration certificate No. 24140400015 dated 01.07.2002.
Therefore, it is clear that the Appellant is engaged in trading of software and
maintenance of such software. The income from maintenance of software is less
than- Rs 10 lakh On going through all these ingredients, it is proved that the
Appellant is engaged in trading of computer software and hardware as well as
maintenance of such software. It is the contention of the Appellant that sale of
computer software as also trading in the computer hardware is out of the
purview of Service Tax. 1 find force in the arguments advanced by the Appeliant.

10. | find that the term ‘service’ is defined under Section 65(44) of the Act as
under: : S |

- “Service means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

'(a) An activity which constitute merely-
(i) A transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or

(ii)....
(i) ....”
Under Section 66B of the Act, service tax shall be levied on the value of all
services, other than those’ service specified in the negative list. Negative list
denotes the list of services on which no service tax is payable under Section 668
of the Act. As per Section 66D (e), trading of goods is a service specified under
the negative list which is as under: '

"SECTION 66D. Negative list of services.—
" The negative list shall comprise of the following services, namely :—
(a)....
(b) ..
{c) ...
(d).... ‘
(e) trading of goods;”

Accoroingly, on the activity of trading of good_s', no service tax is payable.

10.1 Section 66B orovides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax an activity needs to qualify as a service first. The term ‘service’ is
ined under Section 65B (44) which specifically exc[udos an activity of mere
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transfer of title in goods by way- of sale. Thus, the activity of trading which is- |
merely buying and selling of the goods is not a service. Hence, the question of.
service tax levy on the same does not arise. Accordingly, it is not liable to
.;.ervice tax, as the same is not a service. Further, negative list of services
comprises services but an activity of trading of goods is not a service, therefore

it cannot be specified under the negative list of semces

11. In view of discussions and finding, | set aside the impugned order and
atlow the appeal fited by the Appeliant.

n mmﬁﬁnﬁamamﬁmmmﬁﬁmm% )
12. The appeal filed by Appeliant is disposed off as above.

Tanfia / Attested , |
' /ﬁ g )/\ﬁq&
b M— (ferr wara F%)/(Shiv Pratap Singh),
/ AT (H‘ﬁH)ICommissioner (Appeals)

Superintendent
Central GST (Appeals)
Rajkot

To, dar#, T
M/s. Kiritbhai Mansukhlal Soni ' .
Prop.: M/s. KMS Computer Services . Prlrearé FegeEaTe dell, Ao

By R.P.A.D.
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