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Atsing out of above mentioned OIO Issued by Addﬂionulf.lolnmepmymnhtant Commissiones, Centrai
ExciseiST / GST, Rajkot / Jamnagar / Gandhidham :

arfterafaufaadl 1 ¢d Ua7 /Name & Address of theAppellant&Respondent :-

__ M/s. Dhiren Pravinkimar Sonpal, Sonpal Enterprise, Opposite ManilaiDalal Street, Danapith,
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Any person aggrieved by this Order- -in-Appeal may file an appeal to the appropriate authority in the following

way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance dct, 1994 an appeal ljes to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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The apgeal under sub section A%Aand {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 93{2! & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Centr se or Cornmissioner, Central Excise {Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissigner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal., -
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For an ap to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dug'peandagermlty are in dispute, or -
ble wo '

penalty, where penalty alone is in dispute, provided the amount of pre-deposit paya uld be subject to a
ceiling of Rs. 10 Crores, . ’
Under Central Excise and Service Tax, “Duty Demanded® shall include ;
i} amount determined under Section 11 D;
it amount of erroneous Cenvat Credit taken; .
{iit} amount 1‘glayal:nle under Rule 6 of the Cenvat Credit Rules -
_- provided further that the provisions of this Section shali not apply to thé stay application and appeals
pending before any appellate authority prior to the commencement of tll:e i!'rmance {No2] Act, 2014,
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In case of any loss of g , where %e loss occurs in transit from a factory to a warehouse gr to another factory

or from one warchouse to another dunng the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case oxg'gﬁods exportefg)—gutaide Indiamoﬂ to Ni or Bhutan, without psyn;ent of duty.
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The above application shé.ll be made in duyplicate in Form No. EA-8 Lgs specified under Rule, 9 of Central Excige
{Appeals} Rules, 200] aﬁ‘lthm 3 months from the date on which the order 801.1 t to be gi)peaied agamst is
communicated and sh e l3{:1::c:unhl:‘:ﬁlmed by two copies each of the OlQ and Order-In-Appeal.’1t shouid also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1544, under Major Head of Account.
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Lac or less and Rs. 1000/ - where the amount involved is more than Rupees One Lac. .
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Attention is also invited to the rules covermlgltheae and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure] Rules, 1982,
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“Appellant”) has filed the present Appeal against Order-in-Original No.

3 . .
- L Appeal No: GAPPL/ COM/STR/1672/2022

3 3rdrer_ HTARF / ORDER-IN-APPEAL ::
M/s..Dhiren Prad _.

s
N aTule AN nan harain - sforrar to

520/SERVICE TAX/ DEMAND/2022-23 dated 16.03.2022 (hereinafter referred to as

_ ‘impdgned order’) passed by the Assistant Commissioner, Central GST Division,

Bhavnagar:1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party' information/ data based on Income Tax Returns/ 26AS for

the Financial year 2014-15 of the Appellant. Letter dated 16.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to providé

- O N

information/documents for the Financial year 2014-15 to 2017-18 (upto June- "

2017). However, no reply was received from the Appellant.

3. in absence (;f data/information, a show cause notice dated 17.08.2020
was issued to the Abpéllant demanding Service Tax and cess to the tune of Rs.
4,00,817/- under Section 73(1) of the Finance Act, 1994 mereindfter'referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

to impose penalties under Section 77(1)(a}, 78, 77(2) and '7_7(1)_(c)_ of the Act

upon the Appellant.

.4 " The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 4,00,817/- under Section 73(1) along with interest under

‘Section 75 of the Act, imposed penalty of Rs. 4,00,817/- under Section 78 of the

Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)a), T7(2)
and 77(1)(c) of the Act.

5.  Being aggrieved, the Appellant has preferred the present appéal on
and bad in law since the personal hearing letter dated 11.02.2022 intimating
hearing date on 22.02.2022 or 01 03,2022 or 08.03.2022 was dispatched very
late and the same was received by them on 16.03.2022 and hence the
obpprtunity of personal hearing has not been given to them and thus the
impugned order passed by the Adjudicating Authb;_ity is in violation of principles
of natural justice. Therefore, the impugned order is liable to be quashed and set
aside and they rely on judgment in the case of ITrans..coastal Cargo & Shipping
Ltd. Vs. UOI - 2016 (41) STR 379 (Mad.) '

5.4 They are of view that the services provided to Future General India

Insurance company Ltd., ICICI Lombard General Insurance Co. Ltd. & Chola
Insufance Distribution Services Pvt. Ltd. are not taxable and the same is come to
know after receiving the letter dated 16.07.2020 and thus, they have neither
lected nor received 'any Service Tax from t'hejr service receiver. Therefore,

/{?5)/  Page3of6
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the demand of Service Tax was made on the gross amount received by them
from service receiver which is not proper and correct and thus the amount

received should be treated as cum-tax value and accordingly, the tax element

should have been deducted for the purpose of arriving the taxable value of .

service. They placed reliance in the case of CCE, Patna Vs. Advantage Media

'Consultant 2008 (10) STR 449 (Tri.-Kolkata) affirmed by Hon’ble Supreme Court

in CCE Vs. Advantage Media Consultant - 2009 (14) STR J49 (S.C.); Robot |

Detective & Security Agency Vs. CCE, Chennai - 2009 (14) STR 689 (Tri.-
Chennai), Rampur Engg. Co Ltd. Vs. CCE, Jaipur-1 - 2006 (3) STR 650 .(Tri.-Del.),
Gem Star Enterprises (P) Ltd. Vs. CCE, Calicut - 2007 (7)'STR 342 (Tri.-Bang.).

5.2 They are not liable for penalty since they were under bona fide belief
that the Service Tax was not _payable as they were not having knowtedge of
Service Tax. Therefore, penalties under Sections 77 and 78 of the Act are not
imposable upon them. Likewise, the penalties for failure to furnish information
and documents called for are also not correct and proper.

6. The matter was posted for hearing on 23.01 .2023. CA Sarjn Mehta
appeared for personal hearing in virtual mode and submitted that the appellant
had not received the Show Cause Notice or any letter prior to the Show Cause

Notice. He on’ly received a notice for personal hearing before Ad]udlicating -

Authority granting 3 dates on personal hearing on 22" February, 15t March and
8™ March, 2022. This single letter has to be treated as only one opportumty As
the appellant was not able to avail the opportunity; he vide letter dated
27.03.2022 sought another personal hearing. However, they received the Order-
ln-Original dated 16.03.2022 on 22.04.2022. As local delivery of letters does not
take such a long time and as the date of order and its lssue date are same 1t
appears that the order is predated. He requested to allow one week’s time to
submit proof of date of receipt of Order-In- -Original, a copy of personal haring
notice and application for condonation of delay in filing of the appeal, if there
was any delay on their part. As.they have a good case on merits and .the

impugned order was passed ex-parte, without an opportunity of natural justice, ,

he requested to remand the case back to the Adjudicating Authonty for denovo
consideration. '

7. | have carefully gone through the case records, impugned order and
appeal memorandum fited by the Appellant. | find that the issue to be decided
" in the case on hand is whether the activity carried out by the appellant is tiable

to Service Tax or otherwise. _ .

8. | find that Show Cause Noiice had been issued without verifying any data

or nature of services provided by the Appellant as the same Had been lssued only

on the basis of data received from the Income Tax department and the

Page 4 of 6
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J Adjudicating Authority has confirmed the demand of Service Tax vide impugned
) order. It has been held by the Adjudicating Authority that the service provided
which were neither submitted by the Appellant nor they had filed any defense
submission and had not appeared for personal hearing also. On the other hand, it
is the. contention of the Appellant that they have not received the Show Cause
Notice or any letter prior to the Show Cause Notice. They only received a notice
for personal hearing before Adjudicating Authority granting 3 date of personal
hearing in a single letter. They further contested that since they have good case
on merits and the impugned order was passed ex-parte, without an opportunity

of natural justice, the case is required to be remanded back to the Adjudicating

Authority for denovo consideration.,

9. | find that the Appellant had not submﬁtted the relevant documents/ data
to the Adjudicating Authority and also not attended the personal hearing before
him. At the appeal stage also they have not submitted any documents. 1 find
that the facts stated in the ap;;eal were not available to the Adjudicatiné
Authority and he was constrained to pass ex-parte order. The Appellant was not
granted sufficient opportunity of natural justice availabte to him under statutory
_ provisions of the Act and has come in appeal with new facts. Therefore, 1 am of
.o ... considered view that the case should be remanded back to the Adjudicating
Authofity, who shall call for all the relevant documents and decide the matter in
de novo by passing speaking order. The Appellant is also directed to provide
required information as and when called upon by the adjudicating authority.

Needless to mention that Order in de novo proceeding shall be passed by

adhering to the principles of natural justice.

10. | set aside the impugned order and dispose of the appeal by way of

remand to the adjudicatiné authority as discussed above.

1. _mmﬁﬁﬁmmmmﬁﬂmmél

11. The appeal filed by Appellant is disposed off as above.
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