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An; person aggrieved by this Order-in-Appeal may ﬁle an appeal to the appropnate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Sectisn 35B of CEA 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of Wcst Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.
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‘ Appeal No: GAPPUtOMI STP/1324/2022
i 0 SN | ORDER-IN-APPEAL : |

- Ms:.Mabeshbhal Revatbhal SOunate.Adimke Riste.diel. ficmsinatter
referred to as “Appellant”) has filed the present Appeal against Order-in-
Original No. 248/AC/HG/BVR-2/21-22 dated 28.03.2022 (hereinafter referred to

as ‘impugned order’) passed by the Assistant Commissioner, Central GST
Division-3, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the EaSe, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for

the Financial year 2015-16 of the Appellant. Letter dated 14.08.2020 was issued |
by the Jurisdictional Range Superintendent requesting tl1e Appellant to provide
in'formatlonidocuments viz. copies of I.T. Returns, Form Z6AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,

- Contracts/ Agreements entered with the persons to whom services provided etc.

for the Financial year 2014-15 to 2017-18 (upto June-2017). However,'no reply
was received from the Appellant.

3. In absence of data/ information, a Show Cause Notice dated 23.12.2020
was'lssued to the Appellant, demandinﬁ Service Tax and cess to the tune of Rs.
40,09,690/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. it was also -

e ropbsed to impose penalties under section 77(1)(a), 78, 77(2) and 770)©) of

the Act upon the Appellant

- 4, The ad]udlcatlng authority vide the impugned order dropped the demand

of Rs. 2,52,618/- and confirmed Service Tax demand of Rs. 37,57,072/- under
Section 73(1) along with interest under Section 75 of the Act, imposed penalty of
Rs. 37,57,072/- under Section 78 of the Act, imposed penalty of Rs. 5,000/- beach
under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Adjudicating Author1ty wrongly confirmed the demand
and interest and also wrongly imposed various penalties. '

6.  The matter was posted for hearing on 10.01.2023. CA Abhishek P Doshi
appeared for personal hearing and handed over additional written submissions.
He reiterated the contents thereof and those in the appeal. He submitted that
the Appetlant is an individuat truck owner and not a GTA. He drew attention to
the RC books for the vehicles owned by the Appellant and submitted that such
services were in the negative list. He, therefore, requested to set aside the
Order-In-Original. _ '

The CA on behalf of the Appellant handed over additional written
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.name of Karan Enterprise engaged in providing services of Transportétion of
Goods by road and works contract services as sub-coqtraétor in government
work. The Show Cause Notice was issued on 22.12.2020 for the period 2015-16 &
2016-17 based on higher value as per Form 26AS. They made-detailed reply
alongwith supporting document_s: stating that they are engaged in services of
transportation of gdods by road services and some works contract services. The
Adjudicating Authority confirmed the demand on transportation and dropped the
demand on other services. They provided transportation services from stone

crusher at Thordi Village to nearby areas within 20-30 kilometres only. They -
provided transportation services through vehicles i.e. trucks and tractors and

thus their services will not fall within the meaning of Goods Transport Agency
Service. They have not issued any consignment notes. Therefore, their services
are exempt under negative list in Section 66D(p). The intention of the
government was not to levy tax on truck owners or operators as clarified by
Finance Minister in budget speech on 08.07.2004. Thus, there is no Service Tax
F on transportation provided by truck owners. The Adjudicating Authority has not
considered their submission by simply stating that no supporting ‘documents for
transportation services have been provided. They submitted copy of Trading and

Profit & Loss account, sample copy of retain invoices and copy of ledger of

transportation income. They further stated that even if it is presumed that
services are of transportation of goods are taxable, then also responsibility to
pay tax is on recipient under reverse charge mechanism under Notification Ne:
30/2012-Service Tax dated 20.06.2012. '

6.2  The Show Cause Notice based on ITR/26As is not valid as the same has
been issued in usual course of charges only related to appellant’s infofmation
and with nothing more emphasized on the nature of activity to be classified
under a particular service. They rely on CESTAT Delhi judgment in the case of
. Deltax Enterprises Vs. CCE, Delhi - 2018 (10) GSTL 392 (¥ri.-Del), Faqtiir' Chand
Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (5.C.), Krishna
Construction Co. Vs. CCE & S.T. Bhavnagar, Final Order No. .A/ 10973/2022

e g

CESTAT- Ahmedabad, Kush Constructions Vs. CGST Nacin- 2019 (24) GSTL 606

(Tri.-All), Luit Developers (P) Ltd. Vs. Commissioner of CGST & Central Excise
Dibrugarh - 2022 (136) taxmann.com 109 (Kotkata-Cestat).

6.3  The Show Cause Notice is based on ITR/Form 26AS which is available with
the Government and hence the allegation of suppression cannot be made and

they placed reliance on decision in the case of Pappu Crane Service Vs.

Commissioner of Service Tax Appeal No. 70707 of 2018-DB, Luit Developers (P)
Ltd. Vs. Commissioner of CGST & Central Excise Dibrugarh - 2022 (136)

taxmann.com 109 (Kolkata-Cestat). The Show Cause Notice does not have any
' TG / Attested
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evidence to show that the Appellant suppressed any information with an
intention to evade payment of Service Tax. The Show Cause Notice dated
SO 7 B T LT )T N 04 Ao R
Adjudicating Authority has wrongly charged interest and imposed penalties. They
relied on the case of Hindustan Steel Ltd. Vs. State of Orissa - 2002-TIOL-148-5C-
CT-LB and Commissioner of Service Tax Vs. Motorworld and others- 2012-TIOL-
418-HC-KAR-ST. | |

7. 1 have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or neture of services provided by the
Appellant as the same had been issued only on the basis of data received from
‘the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order without considering the reply filed_
by the Appellant.

8. | find that the main issue that is to be decided in the instant case fis
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount receive‘d for providing the services is taxable, or

otherwise.

b

9.  The Appellant is a proprietorship firm in the name and style of M/s. Karan

. “Trading dealing in manufacture and r'eta'il of machine cut black trap, kapchi,

greet and metal. From the profit & loss account for the year 2015-16, it is seen
that. total income during the year was Rs. 1,01,28,879/- on which Service Tax
has been demanded by the Adjudicating Authority. Qut.of this, an amount of Rs.
83,86,693/- has been shown as Transport Income and rerrraining amount of Rs.
17,42,186/- has been shown as Contract work income. Likewise for the year
2016-17, the total income is from transport income of Rs. 1,69,40,017/- For
traosportation income, it is the contention'of the Appellant that the same is
“exempt under riegative list since they are not Goods Transport Agency being
individual truck owner. He has produced copies of R. C. book for goods carrier
vehicle No. GJ25U0055, GJ14W1876 and one tractor having registration number
GJ14D6329. | . -
10. The Appellant stated that since he is an individual truck owner carried out
transportatlon of metal. He has produced coples of retain invoices wherein it has
‘been mentioned that he has carried out transportation of metal and have
charged transportatton on metric ton basis to various customers. He has charged
per trip basis for transportation done through tractor. Therefore, it appears that
the services provided by him are squarely covered under Section 66D(p)(1)(A)
which is re-produced below for reference:
“SECTION 66D. N list of services.—
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The negative list shall comprise of the following services, hamely :—

(p) services by way of transportation of goods—
(i) by road except the services of-

(A) a goods transportation agency, or

(B) a courier agency;”

On plain reading of the above provisions, it is amply clear that services by way .
of transpartation of good by road excluding services af a goods transportation
agency are covered under negative list. As enumerated above, the services
provided by the Appellant are not as a Goods Transport Agency services.
Therefore, the services provided by the Appellant are well within the ambit of
Section 66D(p)(i)(A} of the Act and hence the Appellant is not liable to any -
service tax.

11.  In view of discussions and finding, | set aside the impugned order and
altow the appeal filed by the Appetlant.
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12.  The appeal filed by Appellant is disposed off as above. . : o
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