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Arising out of above mentioned OIQ issued by Additional/Joint/Deputy/Assistant Commissioner, Cenlral ExcisefST /
GST, Rajkot / Jamnagar / Ganchidham :

srderarciGsufevaTéy =5 71 0 WAT /Neue & Address of theAppellant&Respondent :-

Ill._i? Babubhal Kanjibhai Suvagiya, 149, Trakuda-365550,At Trakuda, Rajula ,Amreli, Gujrat
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y person aggrieved by this Order-in-Appeal may file an appeal to the appropnate authority in the following
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Appea.l to Customs, Excise & Service Tax Appeliate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tnbunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation. .
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The ap under sub section (2] and (2A) of the section 86 the Finance Act 1994, s}xaﬂ be filed in For ST.7 as

prescribed under Rule 9 2! & 9{24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Centr: ise of Commissioner, Cenirel Excise [Appealsuope of which shall be & certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Comraissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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. For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on p:frment of 10% of the duty demanded where duty or duty and ;;eenalty are in dispute, or
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Under Central Excige and Service Tax, "Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken, .
iil) amount payable under Rule 6 of the Cenvat Credit Rules .
- provided further that the provisions of this Section shall not %gplgutlo the stay licatton and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2} Act, 2014.
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In case of any losa of 5: s, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or m storage
whether in a factory or in a warehouse
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*‘\ . ' : : Appeal No: GAPPL/COM/STP/1454/2022
;: 3rdier AW / ORDER-IN-APPEAL ;:

. M/sw-Babubhai

- referred to as “Appellant”) has filed the present Appeal against Order-in-

- Original No. 18/AC/NIS/BVR-3/22-23 dated 08.04.2022 {hereinafter referred to

as ‘impugned order’) passed by the Assistant Commissioner, Central GST
Division-3, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2, The facts of the .case, in brief; are that the Income Tax Department

- shared the third—party information/ data based on Income Tax Returns/ 26AS for

" the Financial year 2015-16 of the Appellant. Letter dated 06.01.2021 and
09.02.2021 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provicle information/documents viz. copies of {.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
‘Annual Bank Statement, Contracts/ Agreements entered wrth the persons to
whom services provided etc. for the Financial year 2014 15 to 2017-18 (upto
June-2017). However, no reply was received from the Appellant.

3. In absence of data/ information, a Show Cause Notice dated 13.04.2021
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2,65,465/- under Section_73(1) of the Finance Act, 1994 (hereinafter referred to
“as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
" to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4, The adjudicating authority vide tl_ie impugned order confirmed Service

_ Tax demand of Rs. 2,65,465/- under Section 73(1) along with interest under

- Section 75 of the Act imposed penalty of Rs. 2,65,465/- under Section 78 of the

. Act imposed penalty of Rs. 1,000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act. | .

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Adjudicating Authority wrongly confirmed the demand.

and interest and also wrongly imposed various penalties.

6.  The matter was posted for hearing on 10.01.2023. CA Abhishek P Doshi
appeared for personal hearing and handed over additional written submissions.
He re1terated the contents thereof and the submissions in the appeal. He
submitted that the appellant was provuding services of transport (hiring) through
~ GTA. The same was exempt from Service Tax vide Notification No. 25/2012 5r.
No 22. Even otherwise, for GTA the liability is on the recnplents on reverse
r ge mechamsrn basis. He further added that the Show Cause Notice solely
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. Appeal No: GAPPL/COM/STP/1454/2022
not invokable in the absence of any fraud or suppression etc. oh part of the
appellant. Even after invoking extended period the Show Cause Notice is time

barred by 6 months. Therefore, he requestéd to set aside the Order-In-QOriginal i

and allow the appeal.

6.1 The CA on behalf of the Appellan‘t handed over additional written
submission wherein it has been stated that they are proprietorship engaged in
providing servicés of transportation of goods by road and their services are
covered under reverse chafge mechanism. If the services are provided in nature
of hiring of trucks to GTA then the same is exempt from Service Tax and thys in
both the situations they are not liable to pay Service Tax nor liabte for taking
registration and not iiable to issue consignment notes. They submitted detailéd
‘reply alongwith supporting documents but the Adjuditating Authority has
without considering the same confirmed the demand of Service Tax, interest and
penalties. They provided services to two parties namely M/s. Sagar Transport
and M/s. Balaji :I'ranéport and both these parties are registered Goods Transport
Agency under Service Tax having valid Service Tax r'egistratioh number; ‘As per
Entry 22 of Notification No. 25/2012, the services provided to GTA is exempted

- from Service Tax. Even if it is _presuhed that services are taxable then also the
liability will be on recipient of services under reverse charge mechanism covered
under Notification No. 30/2012-Service Tax dated 20.06.2012, '

6.2 The Show Cause Notice based on ITR/26As is not valid as the same has

been issued in usual course of charges only related to appellant’s information™ LN S

and with nothing more emphasized on the nature of activity to be classified
under a particular service. They rely on CESTAT Dethi judgment in the. case of
’Deltax Enterprises Vs. CCE, Dethi - 2018 (10) GSTL 392 (Tl"i.-Del), Faquir Chand
Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (5.C.), Krishna
Construction Co. Vs, CCE & S.T. Bhavnagar, Final Order No. A/10973/2022
CESTAT- Ahmedabad, Kush Constructions Vs. CGST Nacin- 2019 (24) GSTL 606 .
(Tri.-All), Luit Developers (P) Ltd. Vs. Commissioner of CGST & Central Excise
Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat).

6.3  The Show Cause Natice is based on Form 26AS which is available with the
Government and hence the allegation of suppressio;n cannot be made and they
placed reliance on decision-in the case of Pappu Crane Service Vs. Commissioner
of Service Tax Appeal No. 70707 of 2018-DB, Luit Developers (P) Ltd. Vs.
Commissioner of tGST & Central Excise Dibrugarh - 2022 (136) taxmann.com 109
(Kolkata-Cestat). The Show Cause Notice does not have any evidence to show
that the Appéllant suppressed any information with an intention to evade
payrﬁent of Sgrvice Tax. The Show Cause Notice dated 13.04.2021 for the period
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2021. The Adjudicating Authotity has wrongly charged interest and impdsed
penaltres They rehed on the  case. of Hindustan Steel Ltd. Vs ‘State of Orissa -

2002-TIOL 148 SC CT LB and Commissioner of Service fax Vs. Motorworld andm
others- 2012-TIOL-418-HC- KAR ST.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services prov'ided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department The Adjudicating Authority has confirmed the
_demand of Service Tax vide impugned order without considering the submission
of the Appellant and submission at the tinie of personal hearing.

8.. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appe_llant is covered under exemption
and as to whether the amount received for providing the services is taxable, or
_ . otherwise. : | )

9 On verification of profit & loss account for the year 2015-16, it is seen
‘that there is transport income of Rs. 18;30,796I-. on which Selrvice Tax has been
demanded in the Show Cause Notice. The Appellant produced sample copies of
bills issued to M/s. Balaji Transport and M/s. Sagar Transport who are registered
as Goods Transport Agency having registration No. AAKFB5665LSD001 and No.
| BLQPR7384JSDOO1 respectively and also submitted copies of Service Tax
registration certificate. They have 'also produced copy of certificate issued by
Balaji Transpo‘rt to the effect that they have received transport service from the
Appellant and paid Service Tax on it. The Appeltant issued bills to these both the
..'- party on monthly basis for transportation of quarry stone from site to Pipavav
Port. The rate of transportation is per metric ton basis. As per profit & doss
account the expenses viz. diesel expense, salary expense and transportation
expenses have been borne by the Appellant. Thus, it is clear that the Appellant
pro\nded services to Goods Transport Agencues and the said service is exempted
by way of Sr. No. 22 of Notification No. 25/2012-Service Tax dated 20.06.2012.
The r,ele\rant excerpt is as under: '

“22, Services by woy of giving on hire -

(a) to a state transport undertaking, a motor vehicle meant to carry more thon
twelve passengers; or

(b) to a goods transport agency, a means of transportation of goods;”

Thus, the Appellant is not liable to pay Service Tax on the income earned on
provrding semces to the Goods Transport Agencies.

0. The Appellant stated that since they have prowded servicés to Goods
“Fie port Agency and hence has not issued any consignment notes etc. and

\Bshortation activity was carried out on oral understanding with his customers.
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Appeal No: GAPPL/COM/STP/1454/2022
Therefore, it appears that the services provided by him are squarely covered
under Section 66D(p)(i)(A) which is re- produced below for reference '

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :(—

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency; or

(B) a courier agency;” .

On plain reading of the above proviSions, it is amply clear that services by way
of transportation' of good by road excluding services of a goods transportetionl
agency are covered under negetive' list. As enumerated above, the services
,provided by the Appellant are not as a Goods Transport Agency services.
.Therefore, the services provided by the Appellant are well within the ambit of
Sectmn 66D(p)(i)(A) of the Act and hence the Appellant is not liable to any

service tax

11.  In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

12.  fieredl gr gdl &t 1€ srdi @1 Figer IRied ais A fFm e |

12, The appeal filed by Appellant is disposed off as above.
awifa/ Attested /ﬁ%@ |
w (forx wam ﬁm/(smv Pratap Singh), L
T (NMCommissioner (Appeals)

’ Superintendent

By R.P.A.D. Ceoentral GST (Appeals)

' Rajkot

To, AarH,

M/s. Babubhai Kanjibhai Suvaglya, : o
Village: Trakuda, Taluka: . AgHTE Fefog Farin,

Khambha, Dist.: Amreli, Pin-365550 | ¥198T, ST @isr, fiear. e,
frer: 365550.
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