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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Sectibn 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:- .
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_ Appeal No: GAPPL/COM/STP/1452/2022

| : 3fieT_ AN / ORDER-IN-APPEAL :: |
_ M/s. Ravibhai Jagdishchandra Jani, Rajula"(hereir;after referred to as
“Appellant”) has filed the preéent Appeal -against Order-in-Original No.
14/AC/NIS/ BVR-3I/22-23 dated 06.04.2022 (hereinafter referred to as ‘impugned

order’) passed by the Aesistant Commissioner, Central GST Division-3, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

2.. The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15, 2015-16 & 2(j16~17 of the Appellant. Letter dated
22.07.2020 was issued by the Jurisdictional Range Superintendent requesting the
Appellant to prO\'!ide information/documents viz. copies of 1.T. Returns, Form
26A5, Balance Sheet '(including' P&l Account), VAT/ Sales Tax Returns, Am;ual
Bank Statement, Contracts/ Agreements entered with the persons to whom
services provided etc. for the Financial year 2014-15,,2015-16 & 2016-17.
However, no reply was received from the Appellant.

3. In absence of data/ information, a Show tause Notice dated 27.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs,
4,42,434/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
. as ‘the Act’) aiongwith interest under Section 75 of the Act. It was also proposed
T to. frnpcose penalties under Section 77(1)(@), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant

4. The adjudicating authority vide "the impugned order confirmed the
demand of Rs. 4,42,434/- under Section 73(1) -along with interest under Section
75. of the Act, imposed penalty of Rs. 4,42,434/- under Section 78 of the Act,
imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c)
: of the Act..

5.- Being aggrieved, the Appellant has preferred the present appeal on
~ various grounds that the Adjudicating Authonty wrongly confirmed the demand,

intérest and wrongly imposed various penaltles

6. The matter was posted for hearing on 25.01.2023. CA _Abhishek P Doshi
appeared for ' personal _hearing and handed over paper-book with written
submissions and supporting. documents. He reiterated the submissions and those
in the appeal.’He submitted that after deducting sale of materials from the total
receipts, service turnover was below threshold limit in each of the 3 years. in
this regafd appellant has provided alt documents such as Balance Sheet, Profit &
Loss account, -invoices etc. Therefore, he .requested to set aside the Order-In-
Original. |

The CA on behalf of the Appellant handed over paper-book wherein it has
- ‘ Page 3of 7
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been stated that they are proprietorship firm .engaged in mining quarry
supporting service and sale of blastmg material. The Show Cause Notice was -
issued on 27.08.2020 for the period 2014-15 to 2016-17 on the ground that gross -
income mentioned in the income tax return is more than 10 Lakhs. They
submitted reply to Adjudicating Authority vide their letter dated 24.02.2022 |
which was not considered by the Adjudicating Authority. They were not required
to obtain Service Tax registration as the aggregate value of taxable services does
not exceed Rs. 10 lakhs in any financial year. Their turn over also includes value
of sale of materials. In inéome tax return they have mistakenly shown .entire
_réceipts in turnover of services instead of turnover of goods and turnover of
services. The disclosure in income tax return cannot be determined nature of
activities. In support, they have submitted copy of Profit & Loss account and
'copy of invoices for sale of material in alt 3 years e\ndencing that there was sale
of material. After deducting value of sale of materials, the turnover of services
during the financial year 2014-15 to 2016-17 come down under Rs. 10 Lakhs.
They also su'bmitted-copy of Profit & Loss for the yéar 2013-14 in which total .
income was Rs. 5,46,040/-. - ‘

6.2 The Show Cause Notice based on {TR/26As is not valid as the same has
been issued in usual course of charges only related to appellant’s information
and with nothing more emphasized on the nature‘ of act'ivity to be classified
under a part'icular service. They' rely'on CESTAT Delhi judgment in the case of
Deltax Enterprises Vs. CCE, Delhi - 2018 (10) GSTL 392 (Tri.-Del}, Faquir Chand
Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (5.C.), Krishna
Construction Co. Vs. CCE & 5.T. Bhavnagar, Final Order No. A/10973/2022
, CESTAT- Ahm'edabad, Kush Censtructions Vs. CGST Nacin: 2019 (24) GSTL 606
{Tri.-All), Luit Developers (P} Ltd. Vs. Commissioner of CGST & Central Excise
Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat).

6.3  The Larger period cannot be invoked since the Show Cause Notice is based
on |TR/Form 26AS which is available with the Government and hence the
allegation of suppression cannot be made and they placed reliance on decision in
the case of Pappu Crane Service Vs. Commissioner of Service Tax Appeal No.
70707 of 2018-DB, Luit Developers (P) Ltd. Vs. Commissioner of CGST & Centrat
Excise Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat). The Show
Cause Notice does not have any evidence to show that the Appellant suppressed
any information with an -intention to evade payment of Service Tax. Thé Show
Cause Notice dated 21.12.2020 for the period 2014-15 to 2016-17 is barred by
limitation as period' of 5 years for 2014-15 was over by March-2020. The
- Adjudicating Authority has wrongly charged interest and imposed penaltiés. They
relied on the case of Hindustan Steel Ltd. Vs. State of Orissa - 2002-TIOL-148-5C-
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CT-LB and Commissioner of Service Tax Vs. Motorworld and others- 2012-TIOL- -

418-HC-KAR-ST.

7. | have carefully gone through the case recorda, 'irnpugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order after considering the reply filed by
the Appellant. |

8. | find that the main issue that is‘.to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or
otherwise. ' ‘ ' (

9. On venflcatlon of proﬁt & loss account for the year 2014-15, 2015-16 &

_ 2016-17, it is seen that which Service Tax has been demanded on total income.

However, this total income comprise of (i) contract work income and (ii)
material sales during the period under dispute. The Appellant produced sample

~ copies of invoices wherein they have sold blasting materials to varous parties/

customers. The sare is being reflected in the books of account maintained by
the Appellant. it is on record that after. deducting value of sale of materials i.e.
blasting materials, the taxable value come down below Rs. 10 Lakh in all
financial year '2014-15 to 2016-17. It is admitted fact the trading is falling under

negative list and no Service Tax can be demanded on trading activities.

10. | find that the term ‘service’ is defined under Section 65(44) of the Act as
under: '

“Service means any actmty carried out by a person for another for
consrderotron, and includes a declared service, but shall not mc(ude-

(a) An activity which constitute merely-
(i) A transfer of title in goods or immovable property, by way of sale, grft or in
any other manner; or

(i)...
(in)

Under Section 66B of the Act service tax shall be levied on the value of all _

services, other than those semce ‘'specified in the negative list. Negative list
denotes the lnst of services on whlch no service tax is payable under Section 66B
of the Act. As per Section 66D (e), tradirig of goods is a service specmed under
the negative list which is as under:

«SECTION 66D. Negative list of services.— -
The negative list shall comprise of the following services, namely :—

/@/ Page 5 of 7
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(a).... ,
(b) anaa . ) X ) v . i =
{c) ... o
(d)....
(e) trading of gqods;"
Accordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax én ‘activity needs to qualify as a service first. The term ‘service’ is
defined under Section 65B (44) which specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the activity of trading which is -
'merely buying and selling of the goods is not a service. Hénce, the question of
service tax levy on the same does not arise. Accordingly, it is not liable to
service tax, as the same is not a service. Further, negative list. of services
comprises services but an activityvof trading-of goods is not a:service, therefore .
it can be specified under the negative list of services. ‘

11.  After considering sale of materials out of total taxabie value, the net
taxable value of services comes to Rs. 9,10,909/-, Rs. 7,78,213/- and Rs.
8,42,200/- for the financial year 2014-15, 2015-16 & 2016-17 which is below
threshold limit of Rs. 10 Lakh as envisaged under Notification No. 33/2012-
Service Tax dated 20.06.2012. Therefore, | am of considered view that the

-Appellant is not liable to pay Service Tax on the value of taxable service which s =~ -

‘below Rs. 10 Lakhs, ’

'12.  In view of discussions and finding, 1 set aside the‘ impugned order and
allow the appeal filed by the Appellant.‘
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13.  The appeal filed by Appellaht is disposed off as.above. :
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