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Appeal No: GAPPL/COM/STP/2021/2022

. - 37dYeT AR / ORDER-IN-APPEAL :: |
- WS Aaiwinbhai -Babubhai - Suvagiyay-deakiuda-theseinalienfefered Lo as
“Appellant”) has filed the present Appeal against Order-in-Original No.
38/AC/NIS/BVYR-3/22-23 dated 06.05.2022 (hereinafter referred to as ‘impugned

order’) passed by the Assistant Commissioner, Central GST Division-3, Bhavnagar

(hereinafter referred to as ‘adjudicating authority’).

" 2. The facts of the case, in brief, are that the Income Tax Department

shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15, 2015-16 & 2016-17 of the Appellant. Letters dated
18.08.2020 & 02.12.2020 were issued by the Jurisdictional Range Superintendent
requesting the Appeliant to provide information/documents viz. copies of 1.T.

Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax

Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons td whom services provided etc. for the Financial year 2014-15, 201 5-16
& 2016-17. However, no reply was received from the Appellant.

3. " In absence of data/ information, a Show Cause Notice dated 21.12.2020
wat issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
8, 66 892/- under Section 73(1) of the Finance Act, 1994 (héreinafter referred to

" as ‘the Act’) alongwith interest under Section 75 of the Act. it was also proposed

to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act

- upon the Appellant.

4. The adjudicatihg authority vide the impugned order confirmed the
demand of Rs. 5,00,772/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 5,00,772/- under Section 78 of the Act,
imposed penalty of Rs. 2,000/- each under Section 77(1)(a), 77(2) and 77(1)(c)
of the Act. The Adjudicating Authority dropped the demand of Rs. 3,66,120/-.

5. Being aggneved the Appellant has preferred. the present appeal on
various grounds that the Adjudicating Authority wrongly confirmed the demand

interest and wrongly imposed various penalties.

6. The Imatter was posted for hearing on 25.01.2023. CA Abhishek P Doshi
appeared for personal hearing and harnded over paperbook containing written
submissions with supporting documents. He reiterated the submissions therein
and those in the 'appeal He submitted that the appellant is not a GTA but was
providmg transport of goods service to GTA, which is under negative list. Even if
it is considered as GTA, the liability is on the recipients and not on the
appellant. Therefore, he requested to set aside the Order-In-Original.

The CA“on behalf of the Appellant handed over paperbook wherein it has
n stated that they are proprietorship’ firm engaged in providing services of
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Transportation of Goods by road. The Show Cause Notice was issued on

21.12.2020 for the period 2014-15 to 2016-17. They have provided services to .

two parties namely M/s. Balaji Transport and other parties during these 3 years.
M/s. Balaji Transport is a Goods Transport Agency to whom they have provided
services. As per entry 22 of Notification No. 25/2012, the services provided to
GTA are exemptéd from Service Tax. Further, as per Section 66D(p) of the :Act,
there is no tax on transportation of goods by road services except the services of
GTA. In their case M/s. Balaji Transport is a GTA and there will be no Service
“Tax liability on transportation services provided to M/s. Baiaji Transport. Even if
it is presumed that, service are taxable then the liability will be on recipient of
services under reverse charge mechanism as per Notification No. 30/2012-

Service Tax dated 20.06.2012. M/s., Balaji- Transport, the service recipient is .

registered under Service Tax having Service Tax registration No.
AAKFB5665LSD001. M/s. Balaji Transport issued a letter that they are engaged in
providing services of transportation of goods by road and they have availed
services from the Appellant. They have also discharged Service Tax liability as
applicable. M/s. The Adjudicating Authority simply rejeéted their submission by
stating that corresponding S.T.-3 returns and challans of the recipients were not

submitted.

6.2 The Show Cause Notice based on ITR/26As is not valid as the same has
“been issued in usual course of charges only related to appellant’s information

- -

and with nothing more emphasized on the nature of activity to be classified -

under a particular service. They rely on CESTAT Délhi judgment ih the case of
Deltax Enterprises Vs. CCE, Delhi - 2018 (10) GSTL 392 (Tri.-Del), Faquir Chand

Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (5.C.), Krishna

Construction Co. Vs. CCE & S.T. Bhavnagar, Final Order No. A/10973/2022
CESTAT- Ahmedabad, Kush - Constructions Vs. CGST Nacin- 2019 (24) GSTL 606
(Tri.-All), Luit Developers (P) Ltd. Vs. Commissioner of CGST & Central Excise
Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat).

6.3  The Larger period cannot be invoked since the Show Cause Notice is based
on ITR/Form 26AS which is available with the Government and henée‘ the
allegation of suppression cannot be made and they placed retiance on decisibn in
the case of Pappu Crane Service Vs. Commissioner of Service Tax Appeal r;lo.
70707 of 201 8-DB, Luit Develdpersl {P) Ltd. Vs. Commissioner of CGST &- Central
Excise Dibrugarh - 2022 (136) taxmann.com 109 (Kolkata-Cestat). The Show
Cause Notice does not have any evidence to show tﬁat the Appella;wt suppressed
any information with an intention to evade payment of Service Tax. The Show

Cause Notice dated 21.12.2020 for the period 2014-15 to 2016-17 is barred by

limitation as period of 5 years for 2014-15 was over by March-2020. The
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Adjudicating Authority has wrongly charged interest and imposed penalties. They

relied on the case of Hlndustan Steel Ltd. ‘Vs State of Orissa - 2002 -TIOL-148-5C-

Lt T T A T 8

CT LB and Commis.ﬂoner of Sennce Tax Vs. Motorworld and others- 201-2 'l'IOL-.” 1

41 8-HC-KAR-ST.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order after considering the reply filed by

 the Appellant. -

8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or
otherwisé.

9, On verification of profit .& loss account for the year 2014-15, 2015-16 &

2016-17, it is seen that there is transport income on which Service Tax has been
demanded in the Show Cause Notice. The Appellant pl:oduced sample copies of
bil_ls issued to M/s. Balaji Transport for transportation of quarry material from
stone crusher to Pipavav Port. Further, they have produced copy of Service Tax

registration certificate in respect of M/s. Balaji Transport who is registered as

Goods Transport Agency having registration No. AAKFB5665LSD001. They have
also produced copy of certificate issued by M/s. Balaji Transport to the effect
that they have received transport service from the Appellant and paid Service
Tax on it. The Appellant issued bills to M/s. Balaji Transport on monthly basis for
transportationll of quarry material from stone crusher to Pipavav Port. The rate of
tranSportation is per metric ton basis. ‘Thus, it is clear that the Appellant
provided services to Goods Transport Agenc1es and the said service is exempted
by way of Sr. No. 22 of Notification No. 25/2012-Service Tax dated 20.06.2012.

The relevant excerpt is as under:

“22. Services by way of giving on hire -
(a) to a state transport undertaking, a motor vehicle meant to carry more than

twelve passengers; or
(b} to a goods transport agency, a means of transportation of goods;”

Thus, the Appellant is not liable to pay Service Tax on the income. earned on
providing services to the Goods Transport Agencies.
10. The Appellant stated that since they have provided services to Goods

Transport Agency and hence has not issued any consignment notes etc. and
transportation activity was carried out on oral understanding with his customers.
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Therefore, it appears that the services provided by him are squarely covered

under Section 66D(p)(i)(A) which is re-produced below for reference: S

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely -

{p) services by way of transportation ‘of goods—
(i) by road except the services of—

(A)a goods transportatlon agency; or

(B) a courier agency;”

*On plain reading of the above provisions, it is amply clear that service§ by way
of transportation of good by road excluding services of a goods transportation
agency are covered under negative list. As enumerated above, the services
provided by the Appellant are not as a Goods Transport Agency services.
Therefore, the services provided by the Appellant are well within the ambit of |
Section 66D(p)(i}(A) of the Act and hence the Appellant is not liable to any

service tax.

11.

In view of discussions and finding, | set aside the impugned order and

allow the appeal fited by the Appellant

12.
12.

mmﬁﬁﬁmmmmmﬁﬁwm%l

The appeal filed by Appellant is dlsposed off as above.
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