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E _ - Appeal No: GAPPL/COM/STP/1936/2022
e / ORDER-IN-APPEAL :: |
“Appellant”) has. filed the present Appeal agailist Order-in-Original No. BHV-
EXCUS-OOO-ADC-VM-OO2-2022-23 dated 05.05.2022 (hereinaftér referred to as
| ‘impugned order’} passed by the Additional Commis:*sioner, Central GST HQ,
Bhavnagar (hereinafter referred to as ,‘adjudiceting authority’). |

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant.

3. In absence of data/information, a Show Cause Notice dated 21.04.2021
was issued to the Appellent, demanding Service Tax and cess to the tune of Rs.
1,03,67,363/ - under Section 73(1) of the Finance -Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed-to impose penalties under Sect%o_n .77(1)(a), 78, 77(2) and 77(1)(c) of
the Finance Act, 1994 (hereinafter referred to as ‘the Act’) upon the Appellant.

4. ' The above Show Cause Notice was adjudicated by-the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
3,65,434/- under Section 73(1) along with interest under Section 75 of the Act,

~ imposed penalty of Rs. 3,65,434/- under Section 78 of the Act, imposed penalty

of Rs. 10,000/- each under Section 77(1)(a)‘ and 77(2) of the Act. The
Adjedicating Authority dropped the demand of Rs. 47,84,240/- for the year
2016-17 and disposed of an amount of Rs.51,49,674/- for the year 2015-16 since
the same was covered by Show Cause Netice issued by Joint Commissioner, CGST
Kutch Gandhidham which was adjudicated vide Order-In-Original No.
87/JC/SRV/2021-22 dated 21.03.2022

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that they had provided service for the repair and maintenance
for the land development & earthwork at Dholera, as a sub contractor to M/s.
Rivasa Corporation for the water canal service which is‘exempt vide Notification
No. 25/2012-Service Tax. Further, the service provided by them for carrying out
Qverk for the exempted project as per Notification No.‘25/2012-Service Tax
dated 20.06.2012 Sr. No. 29(h). They rely the decision in the case of G. P.
Ceramics Pvt. Ltd. Vs. Commissioner, Trade Tax, Uttar Pradesh - 200 (2) SCC 90.

5.1 They have executed works contract service to the corporation in which
they are eligible for abatement as per Notification No. 30/2012 amended by
Notification No. 45/2012, 10/2014 and 7/2015. Further, as per Notification No.
11/2014-Service Tax dated 11.07.2014 w.e.f. 01.10.2010 they are ellglble for
ayment of Service Tax under partial reverse charge mechanism.

) W Page 3 of 7




4 Appeal No: GAPPL/COM/STP/1936/2072
5.2 The Show Cause Notice has been issued without pre consultation in
violation of Master Circular No. 1053/02/2017-CX dat_ed 10.03.2017. They rely on
the decision in the case of Amadeus India Pvt. Ltd. Vs. Principal Commissioner,
Central Excise, Service Tax and Central Tax Commissionerate reported at 2019
'SCC Online Del 8437. Thus, the proceedings initiated by the Show Cause Notice
are non-est in law. They further rely on the decision in the case of Back 0ff1ce IT
Solutions Pvt. Ltd. Vs. UOI & Others (Delhi ngh Court), Amadeus India Pvt. Ltd.
.Vs. Principal Commissioner, Centrat Excise, Service Tax and Central Tax (Delhi

High Court). Thus, the Show Cause Notice required to be quashed and set aside.

5.3 The demand made on the basis of income tax return data for the period

2015-16 to 2017-18 (upto June-17). The department has not taken into actual

details regarding they were providing exempt service as per Sf. No. 12, 14 & 29
of. the Notification No. 25/2012-Service Tax dated 20.06.2012. They rely in the
case reported at 2013 (31) STR 673 (Tri.-Bang), 2010 (20) STR 789 (Tri-Mumbai),
2010 (19) STR 242 (Tri.-Ahmd.), 2009 (16) STR 63 (Tri.-Chennai), 2013 (30) STR
62 (Tri.-Ahmd.). They was doing only work of government which was exempt

from Service Tax.

5.4 The entire demand is time barred since the Show Cause Notice covering
period 2015-16 issued on 21.04.2021. They were filing income tax returns
regularly from time to time and hence extended period of limitation cannot be
,invoked in the present case since there was no suppressiori, wilful misstatement

on their part. The penalty cannot be imposed under Section 70, 77 & 78 of the

Act. They rely in the case of Steel Cast Ltd. 2011 (21) STR 500 (Guj.), Hindustan

Steel Ltd. Vs The State of Orissa - AIR 1970 (SC) 253, Kellner Pharmaceuticals -

Ltd. Vs CCE - 1985 {20) ELT 80, Pushpam Pharmaceuticals Company Vs CCE 1995
| (78) ELT 401 (SC), CCE Vs. Chemphar Drugs and Liniments- 1989 (40) ELT 276
(SC). The issue involved in the present case is of interpretation of statutory
provisions and thus, the penalties cannot be imposed and they rely in the case of
~ Bharat Wagon & Engg. Co. Ltd. V Commissioner of C.Ex., Patna- (146) ELT 118
| (Tri.-Kolkata), Goenka Woollen Mills Ltd. Vs Commissioner of C.Ex., Shiltong -
2001 (135) ELT 873 (Tri.'-Kolkata), Bhilwara Spinners Ltd. Vs. Commissioner of
Central Excise, Jaipur - 2001 (129)‘ELT 458 (Tri.-Del.) |

6. The matter was posted for hearing on 24.01.2023. CA Vipul Khandhar
appeared for personal hearing in virtual mode and submitted that the appetlant
was providing works contract service to government agencies as sub-contractor
and was exempt from Service Tax. He requested to allow 1 day time for

submission of short note/ synopsis and supporting documents. He requested to -

decide the appeal based on these submissions and those in the appeal.

| have carefully 'gon'e_. th’rough the. case records, irripughed order and
| Page 4 of 7
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appeal memorandum filed by the Appellant | find that the issue to be decided

Y B :
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8. I find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellani as the same had been issued dnly
on the basis of data received from the Income Tax départment. However, the
Adjudicatihg Authority at length analyzed the documentary evidences prod.uced

by the Appellant and dropped the major portion of the demand and confirmed
thel demand of Rs. 3,65,434/- only for which the Appéllant have not submitted

any documentary evidences in support of their claim. It is the contention of the
Appellant that their services are covered under Notification No.25/2012-Service
Tax dated 20.06.2012 under Clause 12, 14 and Clause 29. ’

10. | find that the Ad]udlcatlng Authority confirmed the demand on value of

Rs. 14,79, 028! pertaining to service provided by the Appellant to M/s. Rivasa
Corporation. The Appellant has submitted a copy of work order No. RB/03/2016-
17 dated 14.04.2016 issued by M/s. Rivasa Corporation for land development &
earth work at Dholera, Gujarat to the Appellant. It is the contention of 'the
Appellant that they were providing service for the réepair & maintenance for the
land development & earth work at Dholera as a sub-contractor to Rivasa

- Corporatian for the water canal service which is cové_red under Sr. No. 12 of the

Notification No. 25/2012-Service Tax since they have provided service as a sub-
contractor to the main contractor who is proviging exempt service. On going
through the copy of work order, it is found that there is no mention of work
pertaining to water canal service but there is mention of land development &

~earth work at Dholera, Gujarat, which is not covered under exemption

Notification 25/ 2012-Service Tax dated 20.06.2012. Thus, the contention of the
Appellant is devo1d of any ments and liable to be rejected.

11.  For remaining service value of Rs. 9,57,201/-, the Appellant has not
produced any documentary evidence and thus it is implied that they have
accepted their Service Tax liability. Therefore, | hold that they are liable to'pay
Service Tax on this amouint. | |

12. It is the contention of the Appellant that the Show Cause Notice for the
beriod 2016-17 issued on 21.04.2021 is time barre:d. On this | find that the
Gov;ernment vide . THE TAXATION AND OTHER LAWS (RELAXATION OF CERTAIN
PROVISIONS) ORDINANCE, 2020 dated 31.03.2020 has extended the due date
upto 30.06.2020. However, Hon’ble Apex Court vide order dated 10.01.2022 in
Miscellaneous Application No. 21 of 2022, has ordered that:

«|. The order dated 23.03.2020 is restored and in continuation of the
subsequent orders dated 08.03.2021, 27.04. 2021 and 23.09.2021, it is
directet! that the period from 15.03.2020 tlll 28.02.2022 shall stand

w/ - Page5of 7
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excluded for the purposes of limitation as may be prescribed under any
general or special laws in respect of all judicial or quasijudicial

proceedings. - -

IV. 1t is further clarified that the period from 15.03.2020 till 28.02.2022 .
shall also .stand excluded in computing the periods prescribed under -
Sections 23 (4) and 29A of the Arbitration and Conciliation Act, 1996, '
Section 12A of.the Commercial Courts Act, 2015 and provisos (b) and (c)

of Section 138 of the Negotiable Instruments Act, 1881 and any other
taws, which prescribe period(s) of limitation for instituting proceedings,
outer limits (within which the court or tribunal can condone delay) and .
termination of proceedings.” E

Thus, the time-limit was extended upto 28.02.2022. The Show Cause Notice in
the instant case was issued on 21 .04.2021. Moreover, the due date of filing S.T.- .
3 return for the first half of 2016-17 was 25.10.2016 and as per provisions of
Section 73(1), the period of 5 years ends on 24.10.2021, whereas the Show Cause
Notice has been issued on 21.04.2021 which is well within the time. Thus, | of
the considered view that the demand for the period 2016-17 is well within the
period prescribed under Section 73(1) covering the period of 5 years and hence
the contention of the Appellant do not hold good.

13.  As regardiﬁg the contention of the appellant that demand is time barred
as there is no suppréssion of facts etc., | find that once the threshold limit is
_crossed, every assessee is required to get registration and pay the Service Tax.
Undoubtedly, the Appellant has abused the facility of self-assessment provided N
under Section 70, which directs that every person liable to pay thé Service Tax
shall himself assess the tax due on the services provided by hifn and shall furnishw
the periodical returns as prescribed. Thus, the afore mentioned statutory
provisions of service tax cast an obligation upon the Appellant to get
registration, to pay service tax, and to file proper periodicat returns. All these
facts narrated above go to show that the Appellant did not discharge the
obligations cast upon them by the statutory provisfons. When the Appellant is .
. providing services and if he is not sure about the taxability of his services, he .
could have asked the Service Tax authority for guidance. Hence, it is obvious
that the Appella;it has not obtained Service Tax registration with an ulterior
motive to evade payfment of Service Tax. Not only they have not filed any ST-3
,returns dur-ing the period under question. Such acts amount to positive act of
suppression on part of the Appellant. Unless a return is filed under Service Tax, =
the figures recorded in their books of accounts and declared before the Income
Tax aufhority are not accessible to the Service Tax authority. Income Tax
department and Central Excise & Service Tax department are both separate and
e independent . entity | and lower authority cannot_access data of Income Tax
Department unless the Income Tax Department provides the data to the Centrat
Excise & Service Tax departfn'ent on case to case basis. Had Income Tax

s
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department not provided the data, the violation and contravention of law by the
appellant would not have come to the notice of the department Hence the

14. it is the contention of the Appellant that they have provided works
contract service..However, they have failed to produce documents in support of
their claim. Thus, | am of the corisidered'vi'ew that in absence of any evidences,
the claim of Appellant is not tenable. | -

15. In view of discussions and finding, | upheld the lmpugned order and reject
the appeal fited by the Appellant

16. odfiaal gRIgol @t 7% Srdie 1 FiuerT IwRiad a¥id A fFm wrar g
16. The appeal filed by Appellant is disposed off as above.

g / Attested -
| Y /&I -2 W5
(frr sars R¥E)/(Shiv Pratap Singh), -
Sup erlmtendent 3‘"‘_{“" (3rfr )/ Commissioner (Appeals)

tral GST (Appeals)
By R.P.AD. °" Rajkot

To,. | ' AR,

‘| M/s. Limbabhai Merubhai Rabari,
Mayur Nagar, Avadh Society, A. RiwATE ATIE WA, FY TR, |

" |-Halvad Road, Dhrangadhra, Dist. Iy WU, Ay ffs ,
Su_rendranagar-363310 Dhrangadhra, TAeaT: JFTR -

363310 |
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