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) | } _A;;peal No: GAPPL/COM/STP/2177/2022
: adIe HAW / ORDER-IN-APPEAL ::

M/s. Shri Madhav..Medical. Store, - Bhavnagar.-{hereinafier. seferrad to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
200/SERVICE TAX/DEMAND/2022-23 dated 23.05.2022 (here‘inafter-referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2.  The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 10.02.2021 was issued
by the Jurisdic_tiohal Range Superintendent requesting the Appellant to provide
information/documéntS viz. copies of I.T. Returns, Form 26AS, Balance: Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (up‘to June-2017). However, no reply
was received from the Appellant. ’ |

3. In absence of data/information, a Show Cause Notice dated 23.03.2021
wés issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
3,16,606/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
~ as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
“to inipose penalties under Section 78, 77(2) and 77(1)(c) of the Act upon the
Appellant. '

4,  The  above Show Cause Notice was _adjudicated by the adjudicating

authority vide the impugned order who confirmed Service Tax demand of Rs. .

3,16,606/- under Section 73{1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 3,16,606/- under Section 78 of the Act, imposed penalty
of Rs. 5,000/ - each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act,

5. Being aggrieved, the Appellant has preferred' the present appeal on
various grounds that they are engaged in business of medical store i.e. buying
and selling of medicines and related goods on which VAT was applicable and are
registered under VAT having registration No. 24140300752 and also filed VAT
. returns. They are not engaged in prbviding any services and hence not liable to
register and pay Service Tax. Since Service Tax is not leviable, confirmation of
Service Tax, interest and various penalties do not arise at all and requested to

delete the same.

6. The matter was posted for hearing on 25.01.2023. Shri Nileshkumar
Dhirajaj Oza, owner of the Appellant. appeared for personal hearing and
§ubmittea that he is running a medical store and filing VAT returns. Probably due
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categorized it as income from providing of service. He had replied to the Show .

Cause Notice and may be seen from the acknowledgement of the department,
dated 31.03.2021 and had also attended the personal hearing. But the
Adjudicating Authority has omitted these details and passed an ex-parte order.
He requested to set aside the Order-In-Original.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
" in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

. 8. | find that Shaw Cause Notice had been issued without verifying any data
or nature of services provided by the Appetlant as the same had been issued only
on the basis of data received from the Income Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order. It is the contention of the Appellanf that they have submitted reply to

Show Cause Notice vide their letter dated 31.03.2021 dlongwith Form 26AS,
Balance sheet and profit & loss account and copies of VAT returns for the period
2015-16, which was duly acknowledge by the office of the Adjudicating Authority
on 31.03.2021. But the same was not considered by the Adjudicating Authority
while passing the impugned order.

9. It is the contention of the Appellant that their services are exempt from

the Service Tax. On verificat1on of Trading Account for the year 2015-16, it IS )
found that there is mention of purchase and sales of goods, sales etc. They have

" also produced copies of VAT-Form 202 i.e. 4 ‘quarterly VAT return for the period
2015-16 wherein figures of sales, purchase and payment of VAT has been
mentioned. They were holding VAT registration certificate No. 24140300752 with

effect from 01.07.2002. On going through all these ingredients, it is proved that

the Appellant is engaged in trading of medicines and related items. | find force
in the arguments advanced by the Appellant.

10. | find that the term ‘service’ is defined under Section 65(44) of the Act as
under: '

“Service means any- activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

(a) An actmty which constitute merely-
(i) A transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or

(ii)....
(i) ....” : .
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Under Section 66B of the Act, service tax shall be levied on the value of all

services, other than those service specified in the negative list. Negative- list

_denotes the list of services on which no service tax is payable under Section 668

of the Act. As per Section 66D (e), trading of goods is a service specified under
the negative list Wthh is as under: '

“SECTION 66D. Negative dist of services.—
The negati\(e list shall comprise of the following services, namely :—
(@)... - |
b) ...
{c) ...
(d)....
(e) tradﬂ'lg of goods;”
According:ly, on the activity of ’trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for bei'ng subject
to service tax an activity needs to qualify as a service first. The term ‘service’ is
defined under Section 65B (44) which specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the activit‘y of trading which is
merely buying and selling of the goods is not a service. Hence, the question of
service tax levy on the' same does not arise. Accordingly, it is not liable to

service tax, as the same is not a service. Further, negative list of services

compris"es services but an activity of trading of goods is not a service, therefore
it cannot be specified under the negative list of services. -

11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
12.  oriteeral gy el @ T st T RverT ImE T § e i g |

.12.  The appeal filed by Appellant is disposed off as above. ;
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