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" Appeal No: GAPPL/COM/STP/ 231172022

“Appellant”) has filed the present Appeal agarnst Order-in Onginal No
299/SERVICE TAXIDEMAND/ZOZZ -23 dated 30.05.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST,
Bhavnagar-1 (hereinafter referred to as | adjudicating authonty ).

2. The facts of ‘the_case, in brief, dre that the income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26A5 for
the Financial year 2015-16 of the Appellant Letter dated 24.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
. information/documents viz copies of I.T. Returns, Form Z6AS, Balance Sheet
(includmg PERL Account], VAT! Sales Tax Returns, Annual Bank Statement
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Fmancral ‘year 2014- 15, 2015-16, 2016-17 & 2017-18 (upto June- 201 7).

However, no reply was received from the Appellant

3 In absence of datalinformation, a show cause notice dated 09.10.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1 60,761/~ under Section 73(1) of the Finance Act 1994 (hereinafter referred to

- as ‘the Act’) alongwith interest under Section 75 of the Act. it whs also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act.

4. The ad]udtcatmg authority vide the impugned order confirmed Service
Tax demand of Rs. 1, 60 761/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs.' 1,60,761/- under Section 78 and -
penalty of Rs 5,000/- each under Section 77(1)(a), 77(2) and 77(1){c) of the Act.

5. Being aggrieved, the Appellant has preferred. the present appeal on
ground that the order passed by Adjudicating Authority is perverse and liable to
be.set aside. The demand raised for difference in so called taxable value as per
Service Tax return filed and as per books. He ignored the submission of the
'Appellant which clearly mentioned that he is a Prosthetics and Orthotics and
rehabilitation services and submitted his degree certificate and submitted
income tax return mentioning as practicing doctor. The Adjudicating Authority
ignored the submissmn given by them. The Show Cause Notice issued is time
barred and no personal hearing. was given to them. There is no suppression of

facts, fraud etc. with intent to evade payment of Service Tax. . ,

6. The matter was posted for hearing on 09 01.2023. Advocate Bhavesh
Purohit appeared for personal hearing and reiterated the submissions in the
___appeéal and in the written submissions handed over at the time of personal
Ning. He submltted that the appellant is a qualified medical practitioner in
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the field of prosthetics and orthotics. The services rendered.by him are

* exempted from payment of Servrce Tax. Therefore, he requested to set aside oW
the Order-In-Original and allow the appeal He drew attentron toa copy of email .
dated 10.08.2020 in response to jurisdictional range office letter dated
24.07.2020 and submitted that the Adjudicating Authority has overlooked this
reply while issuing the Show Cause Notice and passmg the ex-parte- Order-ln- ’

Original.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant I find that the issue ta be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwrse.

‘8. | find that Show Cause ‘Notice had been issued without verifying any data
or nature of services'provided by the Appellant as the same had been issued only

, on the basis of data received from the Income Tax department and the
Ad]udicating Authority has confirmed the demand of Service Tax vide impugned
order. It has been held by the Adjudicating Authority that the service provtded | .
by the Appellant is a taxable service in absence of information/ documents
which were neither submitted by the Appellant nor. had they filed any defense -
submission nor appeared for personal hearing. The Appellant on the other hand
contested that they have already submitted all the documents vide their email .
dated 10.08.2020 which was overlooked by the Adjudicating Authority while
issuing Show Cause Notice and passing the impugned order

9. The Appetlant.has contended that he is a qualtified medlcal practitioner in
the field of prosthetics and orthotics and rehabilitation services. He has earned

} income from Shri Shah Khimchand Laxmichand Institute for the Deaf Trust He
also stated that he 1s registered with Rehabilitation Council of India ( A statutory

' body of Ministry of Social Justice and Empowerment, Department of . _
Empowerment of Persons with lDisabilities- (Divyangan), Government of India .
having CRR No. AG0S97 dated 02.02.2016. He also produced copy of Post
Graduate Diploma in Hospital and Healthcare Management issued by Symbiosis
Centre of Healthcare Management dated 63.05.2014. He prOduced a copy of
national award in public recognition of his outstanding invention in the field of
welfare of persons with disabilities issued by Ministry of Social Justice & °
Empowerment dated 03.12.2001. He is a member of International Society for
prosthetics and’ orthotics. He provides healthcare serin‘ce at his medical
establishment as Shri Shah Khimchand Laxmichand Institute for the Deaf Trust, .

_Bhavnagar. He further contested that bemg a qualified medical practltloner his

| case falls under -Notification No. 25!2012 Service Tax dated 20.06. 2012
according to _which services provided by medical professional were not liable to
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Service Tax. Now, it is to be examined whether the services provided by the him
Iwill be covered under Notification No.25/2012-Service Tax dated 20.06.2012. '

' 10. In the above context, | find that Health care services by a clinical
establishment, an authorized medical practitibner or para-r'nedics are exempted
under Notification No.25/2012-5.T. da_téd 20-06-2012. The relevant portion of
the Notification No.25/2012-5.T. dated 20-06-2012 is reproduced as under: |

~ “In exercise of the powers conferred by sub-section (1) of section

. 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to
as the said Act) and in supersession of notification number
12/2012-Service Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part 1l, Section 3, Sub-section’ (i)
vide number G.S.R. 210(E), dated.the 17th March, 2012, the
Central Government, being-satisfied that it is necessary in the

. public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under
section 66B of the said Act, namely :- .

" 2. Health care services by a clinical establishment, an authorised
medical practitioner or para-medics; " -

11, | find that “Health care services”, “a clinical establishment” and “an
. au.thoﬂsed medical practitioner” are defined at para 2 (b), (j) and (d)
respectively of the Notification N0.25/2012-5.T. dated 20-06-2012 as under: '

" (t) “health care services” means any service by way of diagnosis or
treatment or care for. illness, injury, deformity, abnormality or
pregnancy in any. recognised system of medicines in India and
includes - services by way of transportation of the patient to and

' _ from a clinical establishment, ‘but does not include hair transplant

‘ . . or cosmetic or plastic surgery, except when undertaken to restore

' or to reconstruct anatomy or functions of body affected due to
congenital defects, developmental abnormalities, injury or
‘trauma; C - ‘

(j) “clinical establishment” means a hospital, nursing home, clinic,
sanatorium or any other institution by, whatever name called,

" -that offers services or facilities requiring diagnosis or treatment

or care for illness, injury, deformity, abnormality or pregnarncy in
any recognized system of medicines in India, or a place established
as an independent entity or a part of an establishment to carry out
diagnostic or investigative services of diseases;

(d) “authorized medical - practitioner” means a medical
practitioner registered with.any of the councils of the recognized
*  system of medicines established or recognized by law in India and
includes a medical professional having the requisite qualification
to practice in any recognized system of medicines in India as per
" any law for the time being in force;

12.. Onl'going- through the documents submitted by the Appellant', | find that
e Appellant is a qualified medical practitioner in the field of Prosthetics and
otics and was practicing at Shri Shah Khimchand Laxmichand Institute’ for
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" the Deaf Trust, Bhavnagar during the relevant period, which was covered under .
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‘the definition of clinical establishment as per para 2(j) of the Exemption™ = N _

Notification. Paramedics are trained health care professionals, for example

nursing staff, phyélotherapists,' technicians, lab 'asslstants etc. They are

accountable for their services when provided independently. Services bylthem in

a clinical establishment wc_:uld be in the capacity of employee and not provided. °

in independency capacity and will thus be considered as services by such clinical
establishment. Stmilarly services by assisting an authorized medical professional
would be considered as services by such authorized medical profession'al only.
Here, the services provided by the Appellant are covered under health care

" services by a para-medics. Therefore the services prowded by the Appellant as

para-medics during the relevant period were not taxable and were exempted
under the above said Notification No.25/2012:5.T. dated 20-06-2012. 'Accordingly,

* find that demand of Service Tax on the said services prowded by the Appellant is .

not sustainable.

13.  In view of discussions and findings as above, | set aside the impugrled |

order and allow the appeal filed by the Appellant. | .
14.  frerepaf gR <o &1 1% mmmmmﬁmm% |

"~ 14,  The appeal filed by Appellant is disposed off as above.
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