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Appeal No: GAPPL/COM/STP/1747/2022

i i@ M3 / ORDER-IN-APPEAL ::

o M/s. Baehittarsimgh-tlagarsingir-dassat-Blavragar-(hereinefter-referred to
as “Appellant”) has filed the present Appeal against Order-in-Original No.
131/SERVICE TAX/DEMAND/2022-23 dated 17.04.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, ‘Central GST Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. - The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 18.02.2021 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of L.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017) However, no reply
was received from the Appellant.

3. in absence of data/ information, a Show Cause” Notice dated 24.03.2021
was issued't_o the Appellant, demanding Service Tax and cess to the tune of Rs.
2,45,437/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

_ as ‘the Act’) alongwith ihterest under Section 75 of the Act. It was also proposed

to lmpose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant

4. The ad]udicatmg authority \nde the impugned order confirmed Service
Tax demand of Rs. 2,45, 437/- under Section 73(1) along with interest under

| Section 75 of the Act, imposed penalty of Rs. 2,45, 437/ under Section 78 of the

Act, 1mposed penalty of Rs. 5,000/- each under Section 77(1)(3), 77(2) and.
77(1){c) of the Act.

5.  Being aggfieved, the Appellant has preferred the present appeal on
various grounds that they are unregistered single truck owner' or truck operator
as well as crane rental included in the negative list. The Show Cause Notice had
been issued without through verification and only on the basis of assumption and
presumption grounds which is time barred. They are engaged in carrying out
transportation of goods and crane rental income. The opportunity of being heard
was not given to them since no notice was served to them. They are not liable to
pay Service Tax on transportation of goods as they are not falling under GTA as

well as crane rental income.

6. The matter was posted for hearing on 09.01.2023. Advocate Manish P.
Patel appeared for personal hearing and reiterated the submissions in the
appeal. He submitted that the appellant is an individual truck operator, which is
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exempted from Service Tax. Remaining income from renting out of crane is
below Rs. 10 Lakhs. He requested to allow 2 weeks time for submission of ITR,
Form 26AS, balance sheet for previous year and the assessment year alongwith
copies of receipts for the income from truck/ crane. He requested to drop the

Order-In-Original and allow the appeal.

6.1 The Appellant submitted paper book wherein he submitted that bemg
individual truck operatorl transporter his service is falling under negative list of
clause {p) of Section 66D. The subject Show Cause Notice is time barred. He was
.engaged in carrying out transportation of goods and crane rental income. His
transportation service is falling under negative list and the crane rentat income
is beloi_N threshold limit. The Appellant submitted copies of cash payment
register, Income Tax Returns, Form 26As for the year 2014-15, 2015-16 and
copies of vouchers for transport rent. . L

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax departme'nt. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order without considering the submission
of the Appellant and submission at the time of personal hearing. |

8. I find that the main issue that is to be decided in the instant.case is.
’ whether the activity carried out by the Appéllant is covered under exemption

and as to whether the amount received for providing the services is taxable, or

otherwise. '

9. On verification of Balance sheet and profit & loss account for the year -
2014-15 & 2015-16, it is on record that the Appellant was having one truck in
their name as fixed assets and truck rental income as well. Simitarly, they were
having one crane during 2014-15 and two crane during 2015-16 as fixed assets
and crane rental income during both these years.' The Appellant stated that
being individual truck owner, he has not issued any consignment notes or bills
etc. and transportation activity was carried out on oral understanding with his
customers. Therefore, it appears that the services pfovided by him are squarely
covered under Sectioh 66D{p)(i)(A) which is re-produced below for reference:

“SECTION 66D. Negative- list of services,—
The negatlve list shall comprise of the fotllowing services, namely :—

{p) services by way of transportation of goods— - .
(i) by road except the services of—

(A) a goods transportation agency; or

(B) a courier agency;”

On plain reading of the above provisions, it is amply clear that services by way
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of transportation of good by road 'excluding services of a goods transportation

'agency are covered under negatwe list. As enumerated above, the services

it R RS A A A - A €

provnded by the Appellant are not as a Goods Transport Agency services but as |
an individual truck owner. Therefore, the services provided by the Appellant are
well within the ambit of Section 66D(p)(i}{A) of the Act and hence the Appellant
is not liable to any service tax. |

10.  With regard to crane rent income during t'he year 2014-15 and 2015-16, it
is found that the same is below Rs. 10 lakh during both the financial year and

" hence they are eligible for benefit of threshold limit as envisaged under

Notification No 33/2012-Service Tax
11. In view of discussions and findmg, | set aside the impugned order and
allow the appeal filed by the Appellant.

12. ammmadaﬁnéatﬂamﬁﬁaﬂmaﬂ%ﬂﬁmm%l

12.  THe appeal filed by Appellant is disposed off as above.

wanfaa / Attested

W/ (o e ﬁml(smv Pratap Singh),
guperintendent l 5' T Iy Commissioner (Appeals)
uperi

Gentral GST (Appeals)
R.P.AD. Rajkot
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